United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





In the 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA. 

.... 176 


Employers Group of Mot^r Freight 
Carriers, Inc., et 

Appellants, 


^rd et al. 


National War Labor Bo 

Appellees. 


APPEAL FROM THE DISTRICT COURT OF ^HE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANTS. 


BRASHEARS, BEALL & BEASLEY, 

By J. NINIAN BEALL. 

RALPH H. CAHOUET, 

Of Counsel. 


Al'DISON C. CHTCHEI.L & SOX, LAW rRINTKKS, BOSTON. 




In the 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA. 

No. 8680. 

Employers Group of Motor Freight 
Carriers, Inc., et al., 

Appellants, 

V. 

National War Labor Board et al., 

Appellees. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANTS. 


BRASHEARS, BEALL & BEASLEY, 

I By J. NINIAN BEALL. 

RALPH H. CAHOUET, 

Of Counsel. 


Subject Index. 


Page 

Jurisdictional statement 1 

Statement of the case 2 

Statutes involved 3 

Statement of points 3 

Summary of argument 4 

Argument 4 

I. The Court below erred in refusing to find that 
the appellees acted beyond their jurisdiction 
and in not requiring them to conform their de¬ 
cision to Executive Orders 9250 and 9328, and 

to their jurisdiction 4 

II. The Court below erred in refusing to find and 

decide that the appellees acted arbitrarily and 
capriciously in refusing the appellants a further 
hearing in view of Executive Order 9328 8 

III. The Court below erred in refusing to find 

that the appellants were entitled to judgment on 
the pleadings and in entering judgment for the 
appellees 10 

Conclusion 10 

Table of Authorities Cited. 

Cases. 

Columbia Broadcasting System, Inc., v. United 

States et al., 316 U.S. 407, 62 S. Ct. 1194 6 

Federal Power Commission v. Pacific Power & Light 

Co., 307 U.S. 156, 59 S. Ct. 766 7 

Interstate Commerce Commission v. Louisville & 

Nashville Railroad Company, 227 U.S. 88, 33 S. Ct. 

185 9 


11 


TABLE OF AUTHORITIES CITED 


Page 

Miller, Collector of Internal Revenue, v. Standard 
Nut Margarine Co. of Florida, 284 U.S. 498, 52 
S. Ct. 260 9 

Rochester Telephone Corporation v. United States, 

307 U.S. 125, 59 S. Ct. 754 6 

Shields v. Utah Idaho Central R. Co., 305 U.S. 177, 

59 S. Ct. 160 6 

United States et al. v. Carolina Freight Carriers 
Corporation, 315 U.S. 475, 62 S. Ct. 722 7 

Utah Fuel Co. et al. v. National Bituminous Coal 
Commission, 306 U.S. 56, 59 S. Ct. 409 7 

Waite et al. v. Macy et al., 246 U.S. 606, 38 S. Ct. 

395 * 9 

Ziffrin, Inc., v. United States et al., 318 U.S. 73, 63 
S. Ct. 465 8 

Statutes. 

45 U.S.C. 151 et seq. 6 

28 U.S.C. 225 1 

50 U.S.C. 961 5 

War Labor Disputes Act, 78th Congress, 1st Ses¬ 
sion, Chapter 144, Public Law 89 6 

Executive Order 9017 5 

Executive Order 9108 5 

Executive Order 9250 2, 3,4,5 

Executive Order 9328 2,3,4 

Executive Order 9341 5 

Executive Order 9370 6 


In the 

United States Court of Appeals 
for the District of Columbia. 

No. 8680. 

EMPLOYERS GROUP OF MOTOR FREIGHT 
CARRIERS, INC., et al., 

APPELLANTS, 

V. 

NATIONAL WAR LABOR BOARD et al., 

APPELLEES. 

Appeal from the District Court of the United States 
for the District of Columbia. 

BRIEF ON BEHALF OF APPELLANTS. 

Jurisdictional Statement. 

This is an appeal taken by plaintiffs below from the Or¬ 
der of Court and Final Judgment herein, entered by the 
District Court of the United States for the District of 
Columbia on November 22, 1943 (Appellants’ App. 55). 
Notice of appeal herein was duly filed on December 20, 
1943. 

Jurisdiction of this Court is derived from U.S.C. 1940 
Ed., Title 28, § 225, and the general equity jurisdiction. 
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Statement of the Case. 

The appellants are motor carriers and an association of 
carriers. The carrier employees, under a continuing 
closed-shop contract, exercised their right to demand in¬ 
creased wages (Appellants’ App. 39, 40). The National 
War Labor Board assumed jurisdiction of the dispute, and 
its Trucking Commission heard the same on February 3, 4, 
and 5, 1943. At the conclusion of the hearing, the Commis¬ 
sion took the case under advisement. 

At the time, the jurisdiction of the Commission was gov¬ 
erned by Executive Order 9250 (Appellants’ App. 3). Its 
decisions then and now in cases such as this acquire the 
status of such only after approval by the Economic Sta¬ 
bilization Director. On April 8, 1943, and before any pro¬ 
posed decision was announced, the jurisdiction of the Com¬ 
mission was restricted by Executive Order 9328 (Appel¬ 
lants’ App. 5). 

Learning of the new order, the appellants requested 
reargument. Nevertheless, on April 10, 1943, the Com¬ 
mission released a proposed decision disregarding the lim¬ 
its upon its jurisdiction (Appellants’ App. 26-30). 

The restriction described removed the basis on which the 
challenged part of the order was founded. The award was 
for a basic increase of $2.75 for each employee, for an in¬ 
creased scale of overtime pay, and pay for certain holidays 
when not worked. The $2.75 increase was sanctioned by 
the Little Steel Formula. The Commission sought to sup¬ 
port the balance of the award on the removal of inequali¬ 
ties, which ground, although never validly applicable, had 
b<^en taken away by the latter order. The increase in prac¬ 
tical effect totalled $5.00 to $6.00 weekly, rather than $2.75. 

The National War Labor Board was asked to review the 
action of its Commission (Appellants’ App. 18, 47); an op¬ 
portunity to be heard by the Economic Stabilization Direc- 
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tor was requested on April 12, 13, and 15 (Appellants’ 
App. 44-47). The National War Labor Board refused to 
review the proposed decision, and referred the same to the 
Economic Stabilization Director, who would not hear the 
appellants, but approved the proposed decision on April 
30, 1943. It was then released as effective. 

Immediately after the approval and release of the deci¬ 
sion, petitions for reconsideration were filed with the Di¬ 
rector and the National War Labor Board Trucking Com¬ 
mission. No action was ever taken on the petitions by 
either the Director or the Commission. 

On June 14, 1943, the appellants brought their complaint 
in the District Court of the United States for the District 
of Columbia. 


Statutes Involved. 

The pertinent statutes and statutory provision and ex¬ 
ecutive and administrative orders are in the Appellants’ 
Appendix, p. 1. 


Statement of Points. 

1. The Court below erred in refusing to find that the 
appellees acted beyond their jurisdiction and in not re¬ 
quiring them to conform their decision to Executive Or¬ 
ders 9250 and 9328, and to their jurisdiction. 

2. The Court below erred in refusing to find and decide 
that the appellees acted arbitrarily and capriciously in 
refusing the appellants a further hearing in view of Execu¬ 
tive Order 9328. 

3. The Court below erred in refusing to find that the 
appellants were entitled to judgment on the pleadings and 
in entering judgment for the defendants. 
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Summary of Argument. 

The breach of jurisdiction by the appellees is clear. 
Under the stabilization program, the appellants can neither 
increase nor decrease wages without the appellees’ ap¬ 
proval. Their employees insisted upon increases, and it 
is mandatory, under existing federal wage control, outside 
of which business cannot be conducted, to submit wage 
changes, either in dispute or upon agreement, to the ap¬ 
pellees for determination or approval. There are statu¬ 
tory penalties and also compulsion in the form of business 
seizure for non-compliance by sanctions provided in ex¬ 
ecutive orders, through withdrawal of priorities, contracts, 
manpower deferments, and other sanctions by the Eco¬ 
nomic Stabilization Director. 

The appellees acted arbitrarily and capriciously, inas¬ 
much as they refused even a further hearing to appellants 
after the jurisdiction was modified. 

The Court had ample power to review and remand ap¬ 
pellees’ decision in accordance with its jurisdiction, and it 
should have entered judgment for the appellants upon the 
pleadings. 


Argument. 

I. 

Thjj Court Below Erred in Refusing to Find that the 
Appellees Acted Beyond Their Jurisdiction and in 
Not Requiring Them to Conform Their Decision to 
Executive Orders 9250 and 9328, and to Their Juris¬ 
diction. 

The appellants are subject to a far-reaching regulatory 
scheme, designed to stabilize prices, wages, and salaries. 
To effectuate such regulation, Congress sought to stabilize 
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prices, wages, and salaries at the level of September 15, 
1942, 50 U.S.C. (1940 ed.) 961 (Appellants’ App. 3), and 
directed the President to issue a general order for that 
purpose. On October 3, 1942, he issued such an order, Ex¬ 
ecutive Order No. 9250, 7 F.R. 7871 (Appellants’ App. 3), 
and provided that wages could not be increased nor de¬ 
creased without approval of the appellees; restricted 
grounds for modification were also enumerated. 

The Congressional Act provided that violation of any 
regulation established thereunder was subject to fine or 
imprisonment or both, and the order further required that 
wage payments in contravention of its terms should be 
disregarded as costs or expenses in connection with any 
law or regulation, including maximum price regulation, 
and for calculation of deductions under the revenue laws 
of the United States, or costs or expenses under contract 
with the government of the United States. 

The National War Labor Board was created by Execu¬ 
tive Order 9017 (Appellants’ App. 1). The order extended 
mandatory powers to the Board, providing that, when it 
takes jurisdiction of a dispute, it “shall finally determine 
the dispute.” Further, in implementing the stabilization 
of prices, wages, and salaries, this Board was, by Executive 
Order 9250, designated as the agency to deal with all wage 
changes, whether following dispute, or upon voluntary 
agreement, its determinations to be subject to the approval 
of the Economic Stabilization Director where a change in 
a price ceiling is involved. 

Mandatory directives of the Board have been enforced 
from time to time by seizure of the business of non-comply¬ 
ing employers by the President of the United States, upon 
referral of the appellees. Executive Order 9108 (Appel¬ 
lants’ App. 8) and Executive Order 9341 (Appellants’ 
App. 9) dealing with seizure of the Toledo, Peoria & West¬ 
ern Railroad, and the American Railroad of Porto Rico, 
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respectively, are instances of such seizures. Enforcement 
powers of the Board were extended by Congressional adop¬ 
tion of the War Labor Disputes Act, 78th Congress, 1st 
Session, Chapter 144, Public Law 89 (Appellants’ App. 5), 
following which there was issued Executive Order 9370 
(Appellants’ App. 7), whereby appellees’ enforcement of 
compliance was further implemented, and through which 
the appellee Economic Stabilization Director was invested 
with power to issue directives to appropriate departments 
withdrawing priorities, modification of draft deferments of 
employees, and other sanctions, effective until report of the 
National War Labor Board that compliance had been effec¬ 
tuated with its orders. 

The proposed decision was sanctioned by the jurisdic¬ 
tion of the Commission in so far as it provided increases 
to the extent of 15 per cent over the January 1, 1941, wage 
scale. Everything awarded in excess thereof exceeded the 
Commission’s power. 

It is clear that appellants, having been obliged to submit 
their wage dispute to appellees, are entitled to a decision 
in accordance with the applicable law and orders. The 
decision of the appellees has the gravest possible legal con¬ 
sequences to the appellants, entitling them to review by the 
Court. 

In the case of Shields v. Utah Idaho Central R . Co., 305 
U.S. 177, 59 S. Ct. 160, the Court, in considering the effect 
of a determination by the Interstate Commerce Commis¬ 
sion for the purpose of establishing the status of a carrier, 
as part of a regulatory scheme, under the Railway Labor 
Act, 45 U.S.C. (1940 ed.) 151 et seq., found that “equity 
jurisdiction may be invoked when it is essential to the pro¬ 
tection of the rights asserted.’’ Rochester Telephone Cor¬ 
poration v. United States, 307 U.S. 125, 59 S. Ct. 754. Co¬ 
lumbia Broadcasting System, Jnc., v. United States et al. f 
316 U.S. 407, 62 S. Ct. 1194. 
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The scope of the power to review orders under the gen¬ 
eral equity jurisdiction is stated in Utah Fuel Co. et al. v. 
Rational Bituminous Coal Commission, 306 U.S. 56, at 60, 
59 S. Ct. 409, at 411, wherein certain coal operators sought 
to prevent the disclosure of information deemed confiden¬ 
tial at a hearing before the National Bituminous Coal Com¬ 
mission: “Considering the circumstances here alleged, the 
great and obvious damage which might be suffered, the im¬ 
portance of the rights asserted, and the lack of any other 
remedy, we think complainants could properly ask relief 
in equity. The jurisdiction of a District Court is to be 
‘determined by the allegations of the bill, and usually if 
the bill or declaration makes a claim that if well founded is 
within the jurisdiction of the Court it is within that juris¬ 
diction whether well founded or not.’ ” 

The Court below had power to remand the decision to 
the Commission for confirmation with the law. Federal 
Power Commission v. Pacific Power & Light Co., 307 U.S. 
156, at 160, 59 S. Ct. 766, at 768: “And so it is claimed that 
any action of a court in setting aside the order of the Com¬ 
mission would be an empty gesture, since without permis¬ 
sion a transfer would be unlawful. But this proves too 
much. . . . The Court has power to pass judgment upon 
challenged principles of law insofar as they are relevant to 
the disposition made by the Commission. ... In making 
such a judgment the court does not intrude upon the prov¬ 
ince of the Commission, while the Constitutional require¬ 
ments of ‘Case’ or ‘Controversy’ are satisfied. For pur¬ 
poses of judicial finality there is no more reason for as¬ 
suming that a Commission will disregard the direction of 
a reviewing court than that a lower court will do so.” 

United States et al. v. Carolina Freight Carriers Corpo¬ 
ration, 315 U.S. 475, at 489, 62 S. Ct. 722, at 730: “We 
express no opinion on the scope of the certificate which 
should be granted in this case. That entails not only a 
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weighing of evidence but the exercise of an expert judg¬ 
ment on the intricacies of the transportation problems 
which are involved. That function is reserved exclusively 
for the Commission. [Cases cited.] Our task ends if the 
statutory standards have been properly applied.” 

The Court was in error in not finding the abuse of juris¬ 
diction and not requiring that the decision be conformed to 
the Commission’s jurisdiction. 


n. 

Titn Court Below Erred in Refusing to Find and Decide 

THAT THE APPELLEES ACTED ARBITRARILY AND CAPRI¬ 
CIOUSLY in Refusing the Appellants a Further Hearing 
in View of Executive Order 9328. 

The Court below erred in failing to find the appellees 
acted arbitrarily and capriciously. The Commission was 
required to conform its decision to the law, and in failing 
to do so it acted arbitrarily and capriciously. 

In the case of Ziffrin, Inc., v. United States et al., 318 
U.S. 73, at 78, 63 S. Ct. 465, at 469, it was stated: “ A change 
in the law between a nisi prius and an appellate decision 
requires the appellate court to apply the changed law. 
[Cases cited.] A fortiori, a change of law pending an ad¬ 
ministrative hearing must be followed in relation to per¬ 
mits for future acts. Otherwise the administrative body 
would issue orders contrary to the existing legislation.” 

The appellees not only issued and approved a decision 
beyond their jurisdiction, but followed their course of con¬ 
duct in the face of a request for reargument on the basis of 
changed law before any proposed decision was issued at 
all, and a continuing request for review of the challenged 
action, and for reconsideration after decision was rendered. 
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This disregard of appellants’ protest in itself constitutes 
arbitrary action justifying review and judicial relief. As 
such, it constituted denial of a right to a hearing, and the 
appellees’ action by analogy falls within the condemnation 
of the Court in Interstate Commerce Commission v. Louis¬ 
ville & Nashville Railroad Company, 227 U.S. 88, 33 S. Ct. 
1S5, at 186, discussing the power of the Interstate Com¬ 
merce Commission, where it stated: . . if the govern¬ 

ment’s contention is correct, it would mean that the Com¬ 
mission had a power possessed by no other officer, admin¬ 
istrative body, or tribunal under our government. It would 
mean that, where rights depended upon facts, the Commis¬ 
sion could disregard all rules of evidence, and capriciously 
make findings by administrative fiat. Such authority, how¬ 
ever beneficently exercised in one case, could be injuriously 
exerted in another, is inconsistent with rational justice, 
and conies under the Constitution’s condemnation of all 
arbitrary exercise of power.” 

The appellees cannot extend their powers beyond those 
granted to them. It w*as stated in Waite et al. v. Macy et 
al., 246 U.S. 606, 38 S. Ct. 395, at 396, in which the Board 
of Tea Appeals sought to apply a regulation for the test¬ 
ing of tea for import, that “No doubt it is true that this 
Court cannot displace the judgment of the board in any 
matter within its jurisdiction, but it is equally true that the 
Board cannot enlarge the powers given to it by statute 
and cover a usurpation by calling it a decision on purity, 
quality or fitness for consumption. . . . The Secretary 
and the board must keep within the statute . . . w T hich goes 
to their jurisdiction ...” Miller, Collector of Internal 
Revenue, v. Standard Nut Margarine Co. of Florida, 284 
U.S. 498, 52 S. Ct. 260. 

The Court below failed in its duty in not finding the con¬ 
duct of appellees to be arbitrary, capricious, and unlawful. 
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HI. 

The Court Below Erred in Refusing to Find that the 
Appellants were Entitled to Judgment on the Plead¬ 
ings and in Entering Judgment for the Appellees. 

The appellees conceded in their motion to dismiss that 
no genuine issue existed as to material fact. Summary 
judgment should have been entered for appellants by the 
Court below. 


Conclusion. 

Upon the record in the proceedings and the points and 
authorities applicable thereto, the Court below erred in its 
rulings, as above set forth, and the judgment of the Court 
below should therefore be reversed and a judgment entered 
for appellants, and for other appropriate relief. 

Respectfully submitted, 

i BRASHEARS, BEALL & BEASLEY, 

By J. Ninian Beall. 

Ralph H. Cahouet, 

Of Counsel. 
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APPENDIX. 


Statutes, Executive Orders and Administrative Orders. 

January 7, 1941, Executive Order No. 8629 (6 F.R. 191), 
establishing the Office of Production Management: 

“By virtue of the authority vested in me by the Consti¬ 
tution and the statutes * * V’ 

December 18, 1941, First War Powers Act, 1941, 50 
U.S.C.A. 601; Ch. 593, 55 Stat. 838: 

“Coordination of executive bureaus, offices, etc. by Presi¬ 
dent for national defense and to prosecute the war; issu¬ 
ance of regulations 

and to this end is authorized to make such regulations and 
to issue such orders as he may deem necessary, which regu¬ 
lations shall be in writing and shall be published in accord¬ 
ance with the Federal Register Act * * V’ 


January 12, 1942, Executive Order No. 9017 (7 F.R. 237): 

“Whereas, by reason of the state of war declared to 
exist by joint resolutions of the Congress, approved Decem¬ 
ber S, 1941, and December 11, 1941, respectively (Public 
Laws Nos. 328, 331, 332, 77th Congress), the national in¬ 
terest demands that there shall be no interruption of any 
work which contributes to the effective prosecution of the 
war; * # 

“Whereas, # * a National War Labor Board be es¬ 

tablished * • •” 
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January 30, 1942, Emergency Price Control Act of 1942, 
50 U.S.C.A. 901; Cb. 26, 56 Stat. 23: 

“901(a) It is hereby declared to be in the interest of 
the national defense and security and necessary to the ef¬ 
fective prosecution of the present war, and the purposes of 
this Act are, to stabilize prices * * *. It shall be the pol¬ 
icy 1 of those departments and agencies of the Government 
dealing with wages (including the Department of Labor 
and its various bureaus, the War Department, the Navy 
Department, the War Production Board, the National La¬ 
bor Relations Board, the National Mediation Board, the 
National War Labor Board and others heretofore or here¬ 
after created) within the limits of their authority and 
jurisdiction, to work toward a stabilization of prices, fair 
and equitable wages, and cost of production. * * *” 


March 27, 1942, Second War Powers Act, 50 U.S.C.A. 631; 
Ch. 199, Title I, § 101, 56 Stat. 176: 

“Sec. 631. Interstate Commerce Act amendments * * • 

“The Commission shall have authority with respect to 
motor carriers, to be exercised under similar circumstances 
and procedure, equivalent to the authority it has with re¬ 
spect to other carriers under Section 1(15) of part I (Title 
49, Sec. 1(15)) and shall have authority to the extent neces¬ 
sary to facilitate the prosecution of the war * * * to make 
reasonable directions with respect to equipment, service 
and facilities of motor carriers * * # and motor carriers' 
shall be subject to the same penalties for failure to com¬ 
ply * * V» 


October 2, 1942, Inflation Control Act of 1942, 50 U.S.C.A. 
961; Ch. 578, § 2, 56 Stat. 765: 

“961. In order to aid in the effective prosecution of the 
war, the President is authorized and directed, on or before 
November 1, 1942, to issue a general order stabilizing 
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prices, wages and salaries, affecting the cost of living; 
* * *. Provided, That no common carrier or other public 
utility shall make any general increase in its rates or 
charges which were not in effect on September 15, 1942, 
unless it first gives thirty days’ notice to the President, or 
such agency as lie may designate, and consents to the timely 
intervention by such agency before the Federal, State, or 
municipal authority having jurisdiction to consider such 
increase. 

“971. Violations; penalties 

“Any individual, corporation, partnership, or associa¬ 
tion willfully violating any provision of this Act, or of any 
regulation promulgated thereunder, shall, upon conviction 
thereof, be subject to a fine of not more than $1,000, or to 
imprisonment for not more than one year, or to both such 
fine and imprisonment. Oct. 2, 1942, c. 578, § 11, 56 Stat. 
768.” 


October 3, 1942, Executive Order No. 9250 (7 F.R. 7871): 

“Bv virtue of the authority vested in me by the Consti- 
tution and the statutes, and particularly by the Act of 
October 2, 1942, entitled ‘an Act to amend the Emergency 
Price Control Act of 1942, to aid in preventing inflation, 
and for other purposes,’ as President of the United States 
and Commander in Chief of the Army and Navy, and in or¬ 
der to control so far as possible the inflationary tendencies 
and the vast dislocations attendant thereon which threaten 
our military effort and our domestic economic structure, 
and for the more effective prosecution of the war, it is 
hereby ordered as follows: 

“Title I 

“Establishment of an Office of Economic Stabilization 

“1. There is established in the Office for Emergency 
Management of the Executive Office of the President an 
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Office of Economic Stabilization at the head of which shall 
be an Economic Stabilization Director (hereinafter re¬ 
ferred to as the Director). 

##•••••#• 

“Title II 

“I. No increases in wage rates, granted as a result of 
voluntary agreements, collective bargaining conciliation, 
arbitration, or otherwise, and no decreases in wage rates, 
shall be authorized unless notice of such increases or de¬ 
creases shall have been filed with the National War Labor 
Board, and unless the National War Labor Board has ap¬ 
proved such increases or decreases. 

“2. The National War Labor Board shall not approve 
any increase in the wage rates prevailing on September 15, 
1942, unless such increase is necessary to correct malad¬ 
justments or inequalities, to eliminate substandards of 
living, to correct gross inequalities, or to aid in the effec¬ 
tive prosecution of the war. 

###•*•**# 

“4. The guiding policy of the Director and of all de¬ 
partments and agencies of the Government shall be to sta¬ 
bilize the cost of living in accordance with the Act of Octo¬ 
ber 2, 1942; and it shall be the duty and responsibility of 
the Director and of all departments and agencies of the 
Government to cooperate in the execution of such adminis¬ 
trative programs and in the development of such legisla¬ 
tive programs as may be necessary to that end. The ad¬ 
ministration of activities related to the national economic 
policy shall remain with the departments and agencies now 
responsible for such activities, but such administration 
shall conform to the directives on policy issued by the 
Director.’’ 
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April 8,1943, Executive Order No. 9328 (8 F.R. 4681): 

“2. The National War Labor Board, the Commissioner 

of Internal Revenue and other agencies exercising author- 

itv conferred bv Executive Order No. 9250 or Executive 
• » 

Order No. 9299 and the regulations issued pursuant thereto 
i over wage or salary increases are directed to authorize no 
further increases in wages or salaries except such as are 
clearly necessary to correct substandards of living, pro¬ 
vided that nothing herein shall be construed to prevent 
such agency from making such wage or salary readjust¬ 
ments as may be deemed appropriate and may not have 
i heretofore been made to compensate, in accordance with 
the Little Steel formula as heretofore defined by the Na- 
i tional War Labor Board, for the rise in the cost of living 
between January 1, 1941 and May 1, 1942 * * * 

##•****#• 

“4. The attention of all agencies of the Federal Gov¬ 
ernment, and of all State and municipal authorities con¬ 
cerned with the rates of common carriers or other public 
utilities, is directed to the stabilization program of which 
i this order is a part so that rate increases will be disap¬ 
proved and rate reductions affected, consistently with the 
i Act of October 2, 1942 and other applicable federal, state 
or municipal law, in order to keep down the cost of living 
and effectuate the purposes of the stabilization program.” 


June 25, 1943, War Labor Disputes Act, 78th Congress, 1st 
Session, Ch. 144, Public Law 89: 

“Sec. 2. The term ‘war contract’ means— 

(1) A contract with the United States * * * 

(2) A contract, whether or not with the United States, 
for * • * transportation * * * 

(c) The term ‘war contractor’ means the person 
* * * transporting under a war contract * * *. 
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“See. 7(a) The National War Labor Board (hereinafter 
in this section called the ‘Board’), established by Execu¬ 
tive Order Numbered 9017, dated January 12, 1942, in 
addition to all powers conferred on it by section 1(a) of the 
Emergency Price Control Act of 1942, and by any Execu¬ 
tive order or regulation issued under the provisions of the 
Act of October 2,1942, entitled ‘An Act to amend the Emer¬ 
gency Price Control Act of 1942, to aid in preventing in¬ 
flation, and for other purposes’ and by any other statute, 
shall have the following powers and duties : 

“(1) Whenever the United States Conciliation Service 
(hereinafter called the ‘Conciliation Service’) certifies that 
a labor dispute exists which may lead to substantial inter¬ 
ference with the war effort, and cannot be settled by collec¬ 
tive bargaining or conciliation, to summon both parties to 
such dispute before it and conduct a public hearing on the 
merits of the dispute. If in the opinion of the Board a 
labor dispute has become so serious that it may lead to 
substantial interference with the war effort, the Board may 
take such action on its own motion. At such hearing both 
parties shall be given full notice and opportunity to be 
heard, but the failure of either party to appear shall not 
deprive the Board of jurisdiction to proceed to a hearing 
and order. 

“ (2) To decide the dispute, and provide by order the 
wages and hours and all other terms and conditions (cus¬ 
tomarily included in collective-bargaining agreements) 
governing the relations between the parties, which shall be 
in effect until further order of the Board. In making any 
such decision the Board shall conform to the provisions of 
the Fair Labor Standards Act of 1938, as amended; the 
National Labor Relations Act; the Emergency Price Con¬ 
trol Act of 1942, as amended; and the Act of October 2, 
1942, as amended, and all other applicable provisions of 
law; and where no other law is applicable the order of the 
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Board shall provide for terms and conditions to govern 
relations between the parties which shall be fair and equi¬ 
table to employer and employee under all the circumstances 
of the case. 

“(3) To require the attendance of witnesses and the 
production of such papers, documents, and records as may 
be material to its investigation of facts in any labor dis¬ 
pute, and to issue subpenas requiring such attendance or 
production.” 

August 16, 1943, Executive Order No. 9370 (8 F.R. 11463): 
“Authorizing the Economic Stabilization Director to 

TAKE CERTAIN ACTION IN CONNECTION WITH THE ENFORCE¬ 
MENT OF DIRECTIVES OF THE NATIONAL War LaBOR BOARD 

“Bv virtue of the authority vested in me bv the Consti- 
•> % • 

tution and the statutes of the United States, it is hereby 
ordered: 

“In order to effectuate compliance with directive orders 
of the National War Labor Board in cases in which the 
Board reports to the Director of Economic Stabilization 
that its orders have not been complied with, the Director is 
authorized and directed, in furtherance of the effective 
prosecution of the war, to issue such directives as he may 
deem necessary: 

“(a) To other departments or agencies of the Govern¬ 
ment directing the taking of appropriate action relating to 
withholding or withdrawing from a non-complying em¬ 
ployer any priorities, benefits or privileges extended, or 
contracts entered into, by executive action of the Govern¬ 
ment, until the National War Labor Board has reported 
that compliance has been effectuated: 

“(b) To any Government agency operating a plant, 
mine or facility, possession of which has been taken by the 
President under section 3 of the War Labor Disputes Act, 
directing such agency to apply to the National War Labor 
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Board, under section 5 of said act, for an order withhold¬ 
ing or withdrawing from a non-complying labor union any 
benefits, privileges or rights accruing to it under the terms 
or conditions of employment in effect (whether by agree¬ 
ment between the parties or by order of the National War 
Labor Board, or both) when possession was taken, until 
such time as the non-complying labor union has demon¬ 
strated to the satisfaction of the National War Labor 
Board its willingness and capacity to comply; but, when 
the check-off is denied, dues received from the check-off 
shall be held in escrow for the benefit of the union to be de¬ 
livered to it upon compliance by it. 

“(c) To the War Manpower Commission, in the case of 
non-complying individuals, directing the entry of appropri¬ 
ate orders relating to the modification or cancellation of 
draft deferments or employment privileges, or both.” 


March 21, 1942, Executive Order No. 9108 (7 F.R. 2201): 

“Whereas, the national interest and security demands 
that there be no interruption in the flow of goods essential 
to effective prosecution of the war, and 

• *#•••••• 

“Whereas, the National War Labor Board by order 
dated February 27, 1942, directed that the dispute be sub¬ 
mitted to arbitration under the terms of Section 8 of the 
Railway Labor Act, and the representatives of the em¬ 
ployees have agreed thereto, but the company has refused 
and continues to refuse to submit the dispute to arbitra¬ 
tion, despite urgent requests by the National War Labor 
Board and the President that it do so; and 

“Whereas, for the time being and under the circum¬ 
stances set forth, it is essential that the Toledo, Peoria 
and Western Railroad Company be operated by or for the 
United States in order to assure successful prosecution of 
the war; 
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“Now, therefore, bv virtue of the authority vested in 
me by the Constitution and the laws of the United States, 
and as President of the United States and as Commander 
in Chief of the Army and Navy, it is hereby ordered: 

“1. The director of the Office of Defense Transporta¬ 
tion is directed to take immediate possession of all real and 
personal property, franchise rights and other assets, tan¬ 
gible and intangible, of the Toledo, Peoria and Western 
Railroad Company, and to operate or arrange for the oper¬ 
ation of such railroad in such manner as he deems neces¬ 
sary for the successful prosecution of the war, * * V’ 


May 13, 1943, Executive Order No. 9341 (8 F.R. 6323): 

“Whereas the operations of the American Railroad 
Company of Porto Rico have been interrupted by a labor 
dispute; and 

“Whereas the operation of this railroad is necessary for 
the movement of supplies and food for the armed forces 
and the civilian population and is otherwise essential to 
the effective prosecution of the war: 

“Now, therefore, by virtue of the authority vested in 
me by the Constitution and laws of the United States, and 
as President of the United States and as Commander in 
Chief of the Armv and Navv, it is hereby ordered: 

“(1) The Director of the Office of Defense Transporta¬ 
tion is directed to take immediate possession of all real 
and personal property, franchises, rights, facilities, funds 
and other assets, tangible and intangible, of the American 
Railroad Company of Porto Rico, and to operate or ar¬ 
range for the operation of such railroad in such manner 
as he deems necessary for the successful prosecution of 
the war, through or with the aid of such public or 
private agencies, persons or corporations as he may 
designate. * * 
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Bill of Complaint 

District Court of the United States for the 
District of Columbia 

Civil Action 
No. 20069 

Employers Group of Motor Freight Carriers, Inc., 3S 
Chauncy Street, Boston, Mass. 

and 

Francis J. Carey, 150 Causeway Street, Boston, Mass., 
Samuel F. Derby, Washington Street, East Walpole, 
Mass., A. A. Martin, 194 W. First St., S. Boston, Mass., 
Allan J. Wilson, 135 High Street, Boston, Mass., and 
John H. Welch, 400 Somerville Ave., Somerville, Mass., 
employer members of the Employers Negotiating Com¬ 
mittee, for said committee and for themselves individually, 

and 

Addison A. Augusta and John J. Barry, a co-partnership 
doing business as Augusta & Barry, 310 Congress St., 
Boston, Mass., William C. Barry, Inc., 127 Main St., Med¬ 
ford, Mass., Bay State Motor Express Company, 29 Hay¬ 
ward St., Cambridge, Mass., Joseph L. Coyle doing busi¬ 
ness as J. Coyle, 30VL» Fish Pier, Boston, Mass., Heming¬ 
way Brothers Interstate Trucking Company, 438 Dart¬ 
mouth St., New Bedford, Mass., Hunnewell Trucking, 
Inc., 67 Commercial Street, Portland, Maine, and Henry 
Jenkins Transportation Co., Inc., 32 Regis Road, Matta- 
pan, Mass., for themselves individually and for others of 
a class too numerous to mention, 

v. 

National War Labor Board, William H. Davis, Chairman, 
and William H. Davis, individually, 

and 
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Nathan P. Feinsingee, Frank Tobin and Landis P. 
O’Brien, constituting the Trucking Commission of the 
National War Labor Board, 

and 

Fred M. Vinson, Economic Stabilization Director, 

and 

Prentiss M. Brown, Administrator of the Office of Price 
Administration. 


BILL OF COMPLAINT FOR INJUNCTION TO SET 
ASIDE AN ORDER OF THE NATIONAL WAR 
LABOR BOARD 

To the Honorable Justices of the District Court of the 
Lmited States for the District of Columbia: 

Jurisdiction of the Court arises under the general equity 
powers. 

1. This suit is brought to enjoin, set aside, annul, mod¬ 
ify and suspend and to remand for conformity with the 
decision of this Court the findings of the National War 
Labor Board and specifically the findings, orders or direc¬ 
tives of the National War Labor Board Trucking Commis¬ 
sion, issued April 10, 1943, in Case No. 11-211-C, In the 
Matter of Employers Negotiating Committee and Local 
Union No. 25, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers, which findings, 
orders or directives contain an award relating to wages 
and conditions for the payment of wages, by Boston em¬ 
ployers engaged in general truck freight transportation, 
to their employees. A copy of said award is annexed 
hereto marked “A”, and by reference made a part hereof. 

Said findings, orders or directives are as hereinafter 
alleged unlawful, being violative of applicable statutes and 
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executive orders of the President of the United States, are 
arbitrary and capricious, and unsupported by any material 
evidence of record, have resulted and will continue to 
result, unless changed and modified, in irreparable injury 
to the employers affected thereby, and no possibility of 
legal relief therefrom exists without recourse to this Court. 

Each of the carrier plaintiffs have large investments in 
the business of motor truck transportation and do a large 
volume of business, and the orders or directives com¬ 
plained of will destroy the business and investments of 
these carrier plaintiffs and deprive them of their property 
without due process of law and injure each and every one 
of them in an amount in excess of $3,000.00. 

2. Plaintiff, Employers Group of Motor Freight Car¬ 
riers, Inc., is a non-profit corporation under the laws of 
Massachusetts and having its principal place of business 
at 38 Chauncy Street, Boston, Massachusetts. It is or¬ 
ganized to deal with employees in connection with wages 
and working conditions in the interests of its members, 
and presents this petition on its own behalf and on behalf 
of its member carriers. 

3. Plaintiffs Francis J. Carey, 150 Causeway Street, 
Boston, Massachusetts; Samuel F. Derby, Washington 
Street, East Walpole, Massachusetts; A. A. Martin, 194 
West First Street, South Boston, Massachusetts; Allan J. 
Wilson, 135 High Street, Boston, Massachusetts; and John 
H. 1 Welch, 400 Somerville Avenue, Somerville, Massachu¬ 
setts, are employer members of the Negotiating Commit¬ 
tee chosen by the Boston employers to deal with Local 
Union No. 25, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers, of Boston, and 
to appear before the National War Labor Board in con¬ 
nection with issues relating to wages and working condi¬ 
tions for 1943. A copy of the working agreement between 
the parties for the years 1942 and 1943 is hereto annexed 
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marked “B”, and by reference made a part hereof. The 
Boston employers who designated the Negotiating Com¬ 
mittee comprise approximately 300 trucking companies, 
principally engaged in the transportation of freight within 
the city of Boston and throughout the New England states. 

4. Plaintiffs Addison A. Augusta and John J. Barry, a 
co-partnership doing business as Augusta & Barry, 310 
Congress Street, Boston, Massachusetts; William C. Barry, 
Inc., 1*27 Main Street, Medford, Massachusetts; Bay State 
Motor Express Company, 29 Hayward Street, Cambridge, 
Massachusetts; Joseph L. Coyle, doing business as J. 
Coyle, 30*4 Fish Pier, Boston, Massachusetts; Heming¬ 
way Brothers Interstate Trucking Company, 438 Dart¬ 
mouth Street, New Bedford, Massachusetts; Hunnewell 
Trucking, Inc., 67 Commercial Street, Portland, Maine; 
and Henry Jenkins Transportation Co., Inc., 32 Regis 
Road, Mattapan, Massachusetts, are employers of mem¬ 
bers of said Local Union No. 25, and are subject to the 
award of the National War Labor Board Trucking Com¬ 
mission above referred to, and bring this suit in their indi¬ 
vidual capacity and for other Boston employers of a class 
too numerous to mention. 

5. Defendant National War Labor Board was created 
by Executive Order of the President of the United States, 
No. 9017, dated January 12, 1942, 7 F. R. 237. Its direc¬ 
tive order established the National War Labor Board 
Trucking Commission below described. William H. Davis 
is its chairman. 

6. Defendants Nathan P. Feinsinger, Frank Tobin and 
Landis P. O’Brien are the chairman and members respec¬ 
tively of the National War Labor Board Trucking Com¬ 
mission, said Trucking Commission being established by 
directive of said Board dated December 16, 1942, a copy of 
which is hereto annexed marked “C”, and by reference 
made a part hereof. 
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7. Fred M. Vinson is present incumbent of the office of 
Economic Stabilization Director, created in pursuance of 
the purposes of the Anti-Inflationary Law, Public Law No. 
729, Seventy-seventh Congress, Second Session, October 2, 
1942, “An Act to Amend the Emergency Price Control 
Act of 1942, to Aid in Preventing Inflation, and for Other 
Purposes”, 50 U.S.C.A. 961, et seq., and established by 
Executive Order of the President No. 9250, 7 F. R. 7871. 
He was appointed to that office by the President of the 
United States on May 29, 1943. He is successor to James 
F. Bvrnes, who resigned on said Mav 29, 1943. 

8. Defendant Prentiss M. Brown is Administrator of 
the Office of Price Administration, established by Execu¬ 
tive Order No. 8734, 6 F. R. 1917, of April 11, 1941. His 
appointment was made by the President of the United 
States and approved by the Senate, January 18, 1943. 

9. The National War Labor Board was created bv Ex- 
ecutive Order No. 9017. From the time of its creation to 
the broadening of its functions on October 3, 1942, as later 
described, this Board heard and decided manv wage dis- 
putes and developed legal principles and sanctions for in¬ 
creases and denial of wage increases, and enunciated the 
same in written decisions which the Board made available 
to the immediate parties and the public at large. 

Following adoption on October 2, 1942, of the anti-infla¬ 
tion act, entitled “An Act to Amend the Emergency Price 
Control Act of 1942, to Aid in Preventing Inflation, and for 
Other Purposes”, the President of the United States on 
October 3, 1942, by Executive Order No. 9250, authorized 
the National War Labor Board to continue its powers and 
duties as provided by Executive Order No. 9017: extended 
the same to cover all industries and employees: constituted 
it the agency to carry out the anti-inflation policies of the 
Order as to wage policies and enumerated the specific bases 
for approval of wage increases thereby. Executive Order 
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No. 9250 also provided that the administration of all de¬ 
partments and agencies should conform to directives or 
policies issued by the Economic Stabilization Director, 
which office was likewise established bv the terms of said 
Order. 

On or about December, 1942, in pursuance of its program 
of control of wage levels, the National War Labor Board 
established the National War Labor Board Trucking Com¬ 
mission by directive order, Exhibit “C”. This order pro¬ 
vided in part that “Any ruling by the Commission shall be 
deemed to be the act of the National War Labor Board, 
unless and until reversed or modified by the Board . . 
and which, as to findings, provided that where applications 
for price increases are involved, ruling shall be filed with 
the Office of Price Administration, and such ruling shall 
state that the same shall be effective only on final approval 
by the National War Labor Board, and when required, by 
the Economic Stabilization Director. 

Cases of non-agreement ultimately coming before the 
National War Labor Board and its several commissions, 
such as the National War Labor Board Trucking Commis¬ 
sion, and since Executive Order No. 9250, continue to fol¬ 
low the originally established procedure of negotiation be¬ 
tween the parties, intervention of a Commissioner of 
Conciliation of the Department of Labor, certification by 
the Secretary of Labor to the National War Labor Board 
and final hearing by itself or its commissions or its duly 
designated referee or agent. Under the practice adopted 
under the direction of the Economic Stabilization Direc¬ 
tor and in coordination with the National War Labor 
Board and the Office of Price Administration, a proposed 
decision of the National War Labor Board or finding after 
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hearing, and where a price ceiling is involved, and before 
it becomes effective is filed with the Office of Price Admin¬ 
istration for its consideration and recommendation to the 
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Economic Stabilization Director. The decision is likewise 
transmitted to the Economic Stabilization Director for ap¬ 
proval or disapproval by him. From the language of the 
directive of its creation it would also appear that a deci¬ 
sion of the National War Labor Board Trucking Commis¬ 
sion where a price ceiling is involved must also be approved 
by the National War Labor Board itself before achieving 
the status of a completed decision thereof. The director at 
the time of the events complained of in this case was Jus¬ 
tice James F. Byrnes. If the Economic Stabilization Di¬ 
rector approves of a decision submitted to him, it may then 
become effective. 

Such are the agencies involved in a National War Labor 
Board case and decision, and the procedural course of a 
dispute case of the nature described in this bill of com¬ 
plaint. 

10. As alleged in the prior paragraph, Executive Order 

No. 9250 of October 3, 1942, enumerated the sole bases for 

National War Labor Board approval of wage increases 

above the level of September 15, 1942. The enumeration 

included the test of wage inequality previously advanced 

bv the National War Labor Board. The summary of bases 
• • 

was coupled with the proviso as previously indicated that 
where the Administrator of the Office of Price Administra¬ 
tion has reason to believe that a proposed wage increase 
will require a change in a price ceiling for commodity or 
service, the increase can be made effective only upon ap¬ 
proval by the Economic Stabilization Director. 

On April S, 1943, and prior to the issuance of the decision 
referred to in this proceeding by the National War Labor 
Board Trucking Commission, and prior to recommenda¬ 
tion of the Office of Price Administration and approval by 
the Economic Stabilization Director of the order, findings 
or directives in this case, the President of the United States 
issued Executive Order No. 9328, 8 F. R. 4681, again deal- 
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ing with the bases of decision by the National War Labor 
Board, a copy of the material part thereof being attached 
hereto marked “D”, and by reference made a part hereof. 
This latter named order expressly eliminated the removal 
of inequalities as the basis for decision in any wage in¬ 
crease case before the National War Labor Board, in ex¬ 
plicit language. By its terms the National War Labor 
Board et al “are directed to authorize no further increases 
in wages . . . except . . . clearly necessary to correct 
substandards of living . . . nothing ... to prevent . . . 
wage . . . readjustments ... to compensate in accord¬ 
ance with the Little Steel formula as heretofore defined by 
the National War Labor Board ...” The Order further 
permits minor wage adjustments on bases not material here 
where “such adjustments do not increase the level of pro¬ 
duction costs appreciably or furnish the basis either to in¬ 
crease prices ...” 

As before alleged, the basis of inequality was non-ex¬ 
istent at the time of issue of decision, and has never since 
been restored. 

11. The working agreement between the Boston employ¬ 
ers and employee members of Local 25, Exhibit “B”, pro¬ 
vided that Articles 2, 3, 4, 5 and 9 dealing with wages and 
hours could be reopened on written notice 60 days prior 
to December 31, 1942, for negotiation for changes for 1943. 
These articles were reopened by Local 25, and after selec¬ 
tion of a committee by employers, negotiations between the 
employers and union committees commenced in November, 
1942 and continued through January, 1943. Agreement 
not being reached, the Conciliation Service of the United 
States Department of Labor, through its representative, 
attempted to conciliate the dispute, and failing the De¬ 
partment on or about January 22 certified the same to the 
National War Labor Board. It in turn referred the same 
to its Trucking Commission for hearing and decision. 
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Thereafter this Commission held hearings and confer¬ 
ences at Washington, February 3, 4 and 5, 1943, it being 
stipulated and agreed that factual statements in the briefs 
of the parties ordered to be filed would be treated as evi¬ 
dence and so received by the Commission. Filing of these 
briefs and written statements was completed March 8, 
1943. 

Plaintiffs at the hearing and through the medium of 
written statement and brief made known that a change in 
a price ceiling is involved and that a request for increase 
in transportation rates must follow the grant of any wage 
increase. 

Plaintiffs, as did other employers and employees, learned 
of the President’s Executive Order of April 8th, i.e. No. 
9328, through the medium of the public press and radio, 
and as alleged, before release of decision of the National 
War Labor Board or reference for approval by the Eco¬ 
nomic Stabilization Director or recommendation by the 
Office of Price Administration, plaintiffs filed telegraphic 
motion for reargument of the case because of change in the 
norms of decision by virtue of Executive Order No. 9328. 
Copy of such motion is hereto annexed marked “E”, and 
by reference made a part hereof. No action was taken by 
the National War Labor Board Trucking Commission upon 
said motion, but on the same day said Commission mailed 
copies of its proposed decision to representatives of the 
plaintiff and to the Local, accompanied by letters of trans¬ 
mittal stating that the same was subject to approval by 
the Director of Economic Stabilization. Said decision pro¬ 
vided in part as follows: 

“1. Employees in all classifications covered by the 
1 contract shall receive an increase of $2.75 per week. 

“2. All work performed in excess of 8 hours in any 
regular working day shall be paid for at one and a half 
1 times the regular straight time rate. 
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“3. Employees not working on the holidays desig¬ 
nated in the contract shall receive S hours pay at 
straight time rates.” 

Thereafter on April 12th, 13th, and 15th, plaintiffs ad¬ 
dressed letters and telegrams to the Economic Stabiliza¬ 
tion Director and the War Labor Board, pointing out 
errors of the proposed decision and requesting hearing and 
opportunity to file briefs and to be heard orally before both 
the Economic Stabilization Director and the National War 
Labor Board. The National War Labor Board, which had 
the power to review the acts of its own Commissions as 
provided in its directive creating the Trucking Commis¬ 
sion, refused to review the same or permit argument there¬ 
on, and as appears by notice dated April 27, 1943. Copies 
of letters and telegrams of April 12th, 13th, 15th and 27th, 
before referred to, are hereto annexed marked “F”, “G”, 
“H”, and “I”, respectively, and by reference made a part 
hereof. On April 28th, and 20 days after the Executive 
Order No. 9328, the National War Labor Board Trucking 
Commission transmitted the proposed decision to the Eco¬ 
nomic Stabilization Director. At or about the same time, 
defendant Prentiss M. Brown, as Administrator of the 
Office of Price Administration, filed his report with Eco¬ 
nomic Stabilization Director James F. Byrnes, which al¬ 
though not considering the legal aspects of the proposed 
award nor of Executive Order No. 9328, made clear that 
in the opinion of his department the earnings of the car¬ 
riers were not sufficiently high to absorb the increases as 
provided in said award. A copy of said report is hereto 
annexed marked “J”, and by reference made a part here¬ 
of. 

Thereafter on April 30, and without hearing the plain¬ 
tiffs as requested, and in further violation of Executive 
Order of the President, No. 9328, said Economic Stabiliza- 
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tion Director manifested approval of the “proposed ad¬ 
justments” by written notice to W. H. Davis, Chairman of 
the National War Labor Board, by letter of April 30, 1943, 
a copy of which is hereto annexed marked “K”, and by 
reference made a part hereof. 

Thereafter on May 4, 1943, plaintiff filed petitions for 
reconsideration with both the Economic Stabilization Di¬ 
rector and Trucking Commission, no action having been 
taken on either of said petitions to date, so far as plaintiff 
kno\vs, although plaintiff has frequently urged the Office 
of Economic Stabilization Director to render decision. 

12. The award of an increase of $2.75 weekly for all 

classifications bv the terms of the decision stated in the 
•> 

previous paragraph was based upon the doctrine of re¬ 
moval of maladjustments, as follows: 

1 “A strict application of the 15% ‘maladjustment’ for¬ 
mula would justify cost-of-living increases ranging 
from $1.55 to $3.00 and averaging $2.75 per week.” 

The increased overtime and pay for certain holidays 
where not worked, as previously alleged, is “justified” in 
the language of the decision by the doctrine of removal of 
inequalities and is stated in the language of the decision 
as follows: 

1 “The Union’s demand that the overtime rate be sta¬ 
bilized at one and a half times the regular rate is jus¬ 
tified by a careful study of overtime rates in the truck¬ 
ing industry in areas and under conditions which the 
Commission regards as fairly comparable.” 

“. . . but concludes that on the five holidays pres¬ 
ently mentioned in the contract employees who do not 
work should be paid at straight time rates, in line with 
the practice prevailing in the industry in areas which 
are comparable.” 
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The issuance of the decision of the National War Labor 
Board Trucking Commission as alleged on April 10, 1943, 
and approval thereof by the Economic Stabilization Direc¬ 
tor, April 30, 1943, and subsequent to the President’s Ex¬ 
ecutive Order No. 9328, expressly withdrawing the removal 
of so-called inequalities as the basis of finding and award, 
was clearly violative of said order and illegal and in direct 
defiance thereof, requiring the relief requested herein. 

13. The increase in the rate of penalty overtime to time 
and one-half the regular straight time rates, and pay for 
certain holidays when not worked, above described, is not 
only violative of provisions of Executive Order No. 9328, 
but is also arbitrary and capricious and directly contrary 
to the evidence introduced before the National War Labor 
Board Trucking Commission. The same further results 
in irreparable injury to the employers affected thereby. 
As established in evidence, 23 percent of the wages paid by 
the employers in 1942 was paid at the overtime rate. Be¬ 
cause of war conditions this percentage is increasing and 
will increase. Work bevond 8 hours in one dav is of nor- 
mal and customary occurrence in truck freight transporta¬ 
tion. Most trucking contracts throughout the United 
States provide for cumulative weeks, where penalty over¬ 
time beyond the straight time rate is not paid until the 
elapse of a work week of 51 to 56 hours. No contract in 
New England provides otherwise, excepting the Boston 
contract. The long work week is recognized as normal to 
the industry by the Interstate Commerce Commission, as 
indicated in Ex Parte No. MC-2, In the Matter of Maximum 
Hours of Service of Motor Carrier Employees, 28 M. C. C. 
125, 3 M. C. C. 665. Boston general freight truck trans¬ 
portation wages were in 1942 and are now the highest in 
New England for that occupation, not only by basic hourly 
rates but for overtime worked after 8 hours in any one 
day and for provision for holiday pay. 
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portation wages were in 1942 and are now the highest in 
New England for that occupation, not only by basic hourly 
rates but for overtime worked after 8 hours in any one 
day and for provision for holiday pay. 
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The 1942 overtime scale was for work performed $1.00 
for the ninth hours, $1.15 for the tenth and $1.25 for all 
hours thereafter. The increase in base rate, together with 
the advance of the penalty scale to one and one-lialf the 
regular rate is an increase for work performed in connec¬ 
tion with the larger bracket of as much as 43 percent for 
the ninth hour, and results in substantial increases for 
other overtime hours. 

The net result of the decision is not a $2.75 weekly ad- 
vaiice, but in practical effect is an increase of $5.25 to 
over $6.00 a week. Advance of the wage level to 115 per¬ 
cent of the January 1,1941, scale under the Little Steel doc¬ 
trine, so-called, In the Matter of Bethlehem Steel Cor¬ 
poration, Republic Steel Corporation , Youngstown Sheet 
and Tube Company. Inland Steel Company and United 
States Steel Workers of American, C.I.O., formerly known 
as Steel Workers Organizing Committee, C.I.O.. National 
War Labor Board Cases Nos. 30, 31, 34 and 35, decided 
July 16, 1942, was fully satisfied by the $2.75 advance. 

Irrespective of the injurious results of the overtime in¬ 
crease as alleged in this section, the decision is completely 
unsupported by the evidence and is directly contrary to the 
record in the case relating to the removal of inequalities, 
because as stated one and one-lialf times the regular rate 
after 8 hours of work in truck freight transportation and 
pay for holidays not worked is unknown within the New 
England States, and no comparison calling for the removal 
of such an inequality could have been found by the National 
War Labor Board Trucking Commission. Although the 
Commission does not state the comparable areas to which 
it referred, if any, the only proper area of comparison is 
the New England area, by virtue of application of the 
development of the National War Labor Board of the doc¬ 
trine of the removal of inequalities. Support of the find¬ 
ings on the basis of inequalities would have consequently 
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been unlawful, even if Executive Order No. 9328 had not 
been issued by the President, thus requiring the relief 
herein requested. 

14. The unlawful awards described have caused and will 
continue to cause irreparable injury to the plaintiff car¬ 
riers employing members of Local 25. Current records of 
these plaintiff carriers show outright losses, even before 
charges for the additional labor expense involved in the 
award, and no future increases in rates, even if possible to 
obtain, can serve to compensate for expense of the award, 
which covers the period beginning with 1943, and is there¬ 
fore retroactive in its application to January 1, 1943. 
Operating limitations due to war shortages, mileage and 
other restrictions of the Office of Defense Transportation 
applicable within New England, make it impossible for the 
plaintiffs to absorb the said award, and the industry is con¬ 
fronted with outright failure and dissolution. 

Plaintiff’s losses resulting from the directive com¬ 
plained of are further increased for the reason that at or 
about the time of issuance of said directive order the 
Interstate Commerce Commission, by its order in Increased 
Railway Rates, Fares and Charges , 1942, Ex Parte No. 148, 
required the reduction of freight transportation rates of 
rail companies competing with said plaintiffs. Approval 
of the Economic Stabilization Director completely disre¬ 
garded the issuance of the described order, although it was 
specifically called to his attention by plaintiffs prior to the 
date of the approval of the award. 

15. Nowhere can the Boston employers secure relief 
other than before this Court. Appeals to both the National 
War Labor Board, its Trucking Commission and the Eco¬ 
nomic Stabilization Director, although vigorously pressed, 
have been fruitless. It was necessary, of course, to submit 
the controversy to the National War Labor Board for de¬ 
cision, for the procedure of the defendant Board has been 
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developed to dispose of labor controversies during the ex¬ 
isting war period and its findings have been enforced by 
governmental seizure of the property and business of 
allegedly non-complying respondents. The effect of the 
directives of the National War Labor Board finds addi¬ 
tional force in the fact that plaintiffs cannot secure rate 
increases or adjustments, through the normal procedure, 
to meet added costs resulting from wage increases, without 
first having said wage increases passed on by the National 
War Labor Board. 

Added requirement for submission of controversies 
thereto is found in the delegation of control in the first in¬ 
stance of all increases and decreases of wages to the Na¬ 
tional War Labor Board under Executive Order No. 9250, 
cohpled with the relation of the Office of Price Administra¬ 
tion to rate increases by transportation agencies and the 
announced purpose of coordination by the National War 
Labor Board, Office of Price Administration and the Eco¬ 
nomic Stabilization Director in evaluating the effect of 
wage increases upon price ceilings. 

Although plaintiffs approve of the avoidance of unneces¬ 
sary labor strife by arbitration of issues which cannot 
otherwise be settled, at least during the present emergency, 
it is further urged that under the frame of this govern¬ 
ment the right to fair trial and decision in accordance with 
the evidence and established law is immutable. Extension 
of the administrative process, as in the creation of the 
Office of Economic Stabilization Director, National War 
Labor Board and Office of Price Administration as media 
for the determination of labor disputes and awards such 
as is here involved, cannot lawfully substitute a govern¬ 
ment of men for a government by law. The Executive 
Order of the President, No. 9328, has the force of law and 
is binding upon the agencies to which it is directed and 
which here have defied and ignored it. Neither does ad- 
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ministrative treatment of controversies nor tlie exigencies 
of the times justify decision not only unsupported by sub¬ 
stantial evidence but in direct contradiction thereof, as 
previously alleged. 

Obviously plaintiffs must comply with the rulings and 
directive of the National War Labor Board Trucking Com¬ 
mission until the same are modified in accordance with the 
order of this Court. No other body excepting the defen¬ 
dants complained of can protect plaintiff’s rights, and as 
evidenced by defendants’ denial of all requests for relief, 
none other will than the Court to which plaintiffs turn for 
relief. 

Wherefore the plaintiffs pray that after hearing the 
Court adjudge and decree, 

1. That the rulings, findings, orders or directives and 
award complained of were based on considerations which 
exceed the jurisdiction of the defendants. 

2. That the said rulings, findings, orders or directives 
and award were arbitrary and capricious. 

3. That the rulings, findings, orders or directives and 
award be vacated, suspended, set aside and cancelled in¬ 
sofar as they exceed the jurisdiction of the defendants by 
reason of Executive Order No. 9328 of April 8, 1943. 

4. That the defendants be directed to reopen the pro¬ 
ceedings and conform the same with the terms of Executive 
Order No. 9328, wherein inequalities were eliminated as a 
basis for wage increases. 

5. That the defendants be directed to condition the pay¬ 
ment of all wage increases, if any, which may be granted, 
including both retroactive and future payments and within 
the limitations established by Executive Order No. 9328, 
upon the authorization by appropriate public authorities 
having jurisdiction over rate increases, of sufficient rate 
increases to enable these plaintiffs to absorb the increased 
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costs by reason of the directives of the National War Labor 
Board. 

6. And for whatever and further relief may be meet 
and just in the premises. 

By their Attorneys, 

Brashears, Beall & Beasley 

by J. Ninian Beall 

Ralph H. Cahouet, Of Counsel 

A. T-123 

National War Labor Board 
Trucking Commission 

In the Matter of: 

Employers Negotiating Committee, 

Employers Group of Motor Freight 
Carriers, Inc. 

and 

Local No. 25, International Broth¬ 
erhood of Teamsters, Chauffeurs, 

Warehousemen and Helpers of 
America (AFL) Boston, Massachu¬ 
setts 

This is a labor dispute involving some 300 or more com¬ 
mon and contract carriers operating within and to and 
from Boston, Massachusetts, represented by a negotiating 
committee, and some 3,000* or more employees represented 
by a local of the Teamsters’ Union. Following attempts at 
conciliation, the dispute was certified by the U. S. Depart¬ 
ment of Labor to the National War Labor Board and re¬ 
ferred to the Trucking Commission for final determination. 

•Typographical error of Board (3,00) corrected. 


Case No. 11-211-C 
April 2, 1943 
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Hearings were held in Washington on February 3, 4 and 5, 
1943, before the full Commission, and final briefs filed on 
or about March 8, 1943. 

Issues 

The current contract of the parties, effective January 1, 
1942f, was agreed to run for a period of two years except¬ 
ing that “wages and hours as set forth in Articles 2, 3, 4 r 
5 and 9” were made subject to reopening after December 
31, 1942. The Union has made numerous demands for 
changes effective January 1, 1943, all of which are con¬ 
ceded to be proper for discussion except the demand for a 
vacation with pay. The chief demands of the Union per¬ 
tain to wage rates, overtime, vacations and holidays. In¬ 
cidental demands relate to additional compensation for 
extra employees, increases in the guaranteed minimum and 
in over-night expense, abolition of the distinction in rates 
of pay between trucks of various capacities and conditions 
of lay-off. 

Wage Rates 

The Union’s demand for increases in straight time rates 
for nine classifications ranges from $5.00 to $9.00 per week, 
or from 20 to 33.3 percent over the rates prevailing in Jan¬ 
uary, 1941. A strict application of the 15% “maladjust¬ 
ment” formula would justify cost-of-living increases rang¬ 
ing from $1.55 to $3.00 and averaging $2.75 per week. 
There is no evidence that an increase across the board in 
that amount will create inequalities, or that a greater in¬ 
crease is required at this time to correct inequalities or 
gross inequities. 

Overtime 

Recent contracts of the parties have provided a fluctu¬ 
ating overtime rate of less than time and one half after 8 


fTypographical error of Board (1941) corrected. 
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hours. The Union’s demand that the overtime rate be sta¬ 
bilized at one and a half times the regular rate is justified 
by a careful study of overtime rates in the trucking indus¬ 
try in areas and under conditions which the Commission 
regards as fairly comparable. 

Vacations 

There is considerable merit to the Union’s demand for 
a paid vacation, on the basis of conditions and trends in 
the area and the industry. However, the contention of the 
employers that this subject cannot properly be raised be¬ 
fore January 1, 1944*, appears to be justified by the lan¬ 
guage of the contract and the surrounding circumstances. 

Holidays 

ThO Union now receives no pay for holidays not worked, 
and double time for work on six specified holidays. The 
Union seeks (a) to add five holidays and (b) to receive 
straight time pay for all old and new holidays not worked. 
The Commission finds no justification for increasing the 
holidays at this time, but concludes that on the fivef holi¬ 
days presently mentioned in the contract employees who do 
not work should be paid at straight time rates, in line with 
the practice prevailing in the industry in areas which are 
comparable. 


Other Issues 

The Union has not pressed the remaining issues in its 
brief, and the record does not contain sufficient information 
on which to render a decision. 

•Typographical error of Board (1943) corrected. 

fError of Board corrected by letter of Executive Secretary 
attached. 
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Directive Order 

By virtue of and pursuant to the powers vested in the 
National War Labor Board by Executive Order No. 9017 
and Executive Order No. 9250, and the powers vested by 
the National War Labor Board in the Trucking Commis¬ 
sion by its Directive Order of December 12,1942, the Truck¬ 
ing Commission hereby issues the following Directive Or¬ 
der: 

1. Employees in all classifications covered by the con¬ 
tract shall receive an increase of $2.75 per week. 

2. All work performed in excess of 8 hours in any regu¬ 
lar working day shall be paid for at one and a half times 
the regular straight time rates. 

3. Employees not working on the holidays designated in 
the contract shall receive 8 hours pay at straight time rates. 

4. The request for a paid vacation for 1943 is denied 
without decision on the merits. 

5. All other demands of the Union are dismissed. 

Authorization 

Any operator in the area covered by this Order of Ap¬ 
proval whose wage rates prior to the increases hereby 
approved were the same as the rates maintained for the 

classifications mentioned herein is herebv authorized to 

•> 

conform to said order, commencing ten days after filing 
Form 10 with the nearest Wage and Hour Division setting 
forth the number of his employees in each classification and 
the rates and other data called for, and attaching to Form 
10 a signed statement in triplicate containing the address 
of the employer and date of filing, in the following form: 

“I hereby certify that I have heretofore maintained 
the same wage scale as the operators in Case No. 
11-211-C (T-123) and for that reason have granted the 
increase in wage rates provided by the Order of Ap¬ 
proval in that case.” 
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The AYage and Hour Office will acknowledge and return 
one copy of the certificate to the employer, and retain the 
other copies for filing and transmission with the Form 10. 


X. P. Feixsinger, Chairman 


Landis P. O'Brien, Representing Industry 


Frank Tobin, Representing Labor 


i National AYar Labor Board 

Department of Labor Building 
AYashington, D. C. 

Trucking Commission 
May 25, 1943 

Mr. Ralph H. Cahouet 

Employers Group of Alotor Freight Carriers 
38 Chauncv Street 
Boston, Massachusetts 

Re: Employers Group of Motor Freight Carriers 
International Brotherhood of Teamsters Lo¬ 
cal No. 25, Case No. 11-211-C (T-123) 

Dear Mr. Cahouet: 

Replying to your inquiry of May 20, 1943, it was not the 
intention of the Trucking Commission to qualify the Holi¬ 
day provision of the Order as you suggest, and the Com¬ 
mission feels that such a qualification is not justified. 

The Order is based on Article III of the contract, which 
mentions the following holidays: New Years Day, May 30, 
July ]4, Labor Day, Thanksgiving Day, and Christmas Day. 
The Order of the Commission is hereby amended to sub¬ 
stitute the word “six” for “five” in the fifth line of the 
paragraph headed “Holidays”. 
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On the subject of retroactivity of the “Authorization” 
extending permission to employers, not represented in the 
case before the Commission, to apply the terms of the 
Order, voluntarily, the Commission assumes that the par¬ 
ties will mutually agree on retroactivity, or submit the 
issue to the Commission for decision on anv case where 
there may be a dispute. 

Verv trulv vours, 

Douglas Soutar 

Acting Executive Secretary 

NWLB Trucking Commission 

(signed) 


B. 

Agreement 

Agreement entered into this.dav of., 1942 

between . 

hereinafter referred to as the “Employer”, and Local 
Union it25 of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers; its members; 
and John M. Sullivan, President and Business Agent; 
Michael J. O’Donnell, Secretary-Treasurer; and Nicholas 
P. Morrissey, Frank J. Halloran and John J. Buckley, 
Business Agents, acting for and on behalf of said Local 
Union #25 and its members. 

Article I 

In consideration of this agreement the parties hereto 
agree that all men employed and covered by this agree¬ 
ment shall be members in good standing of Teamsters, 
Chauffeurs, Safe and Machine Movers, Riggers and Help¬ 
ers LTnion, Local No. 25. The aforesaid Local No. 25 shall 
be the Union for all such employees and the firm will recog¬ 
nize the representatives of said Union. It is further agreed 
that the Union shall upon request made by the Employer 


» 
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supply members of its organization for employment if said 
members are available. 

Article II 

Employees shall be paid for eight (S) consecutive hours 
in each twenty-four (24) hour period when called to work. 
Any employee required to work in excess of eight (8) hours 
in any one (1) day shall receive one dollar ($1.00) for the 
first hour in excess of eight (8) hours, and one dollar and 
fifteen cents ($1.15) per hour for the tenth (10th) hour and 
all time thereafter at one dollar and twenty-five cents 
($1.25) per hour. 

Regular employees must be told at night what time to 
report for work the next day. 

When a regular employee is laid off, notice shall be given 
the night before or sooner and should an employee report 
for work without receiving such notice and be given no 
work, he shall receive one-half day’s pay for reporting. 
When an employee is laid off for a day, the Employer shall 
not request him to come around the garage on speculation. 

Extra employees are those employees who are casually 
employed on a part time basis with no fixed place of em¬ 
ployment; they shall be paid at the rate of one dollar 
($1.00) an hour with a guaranteed minimum of two dollars 
and one-half ($2.50) and if worked in excess of five (5) 
houfs shall receive a day’s pay, eight (8) hours. Over¬ 
time shall apply the same as a regular employee. 

Article III 

Employees shall be paid if required to work on any of 
the following holidays, two (2) days pay for any frac¬ 
tional part of the day: 

New Year’s Day May 30th July 4th Labor Day 

Thanksgiving Day and Christmas Day 

and if obliged to work on Sunday shall be paid one dollar 
($1.00) an hour with a guarantee of eight (8) hours. 
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Overtime to apply after eight (S) hours as hereinbefore 
provided—except in the case of an employee whose regu¬ 
lar working period shall end on Sunday or holiday morn, 
or begin on Sunday or holiday eve. 

Article TV 

The regular rate of pay shall be as follows: 

Per Week 

Operating vehicles up to and not including 3 ton 

registered capacity.$39.00 

Operating vehicles 3 ton and not including 5 ton 

registered capacity.$40.00 

Operating vehicles 5 ton registered capacity . $43.00 

Lumpers.$41.00 

Riggers.$43.00 

Helpers.$38.00 

Teamsters, one horse, light wagon . . . $37.00 

Teamsters, one horse, single caravan . . . $38.00 

Teamsters, two horse, double wagon and stable¬ 
man .$41.00 

One dollar ($1.00) for each additional horse 

Article V 

All employees time to start and finish at terminal or 
garage. All employees required to sleep away from home 
shall receive four dollars ($4.00) for personal expenses per 
day. All employees required to travel to and from a job 
away from terminal or garage after reporting shall be paid 
for time traveling. 

Article VI 

It is agreed that Employers will not engage other equip¬ 
ment while they have available equipment of their own. 
When necessary to hire equipment, it is agreed that in 
order to assist in giving employment to members of Local 
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#25 of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, and/or 
to reduce the idle equipment burden of those employers sig¬ 
natory hereto, that such employers shall hire said equip¬ 
ment as follows: 

‘From employers likewise signatory to this agreement, 
when such employers are able to furnish said equipment.’ 

Article VII 

A Joint Committee of six (6) shall be appointed, three 
(3) of whom shall be employers having signed contracts 
with Local #25 and who shall be designated by the Em¬ 
ployers Group of Motor Freight Carriers, Inc. and three 
(3) of whom shall be Business Agents and/or Secretary- 
Treasurer of Local #25. 

The Committee shall elect an employer and an employee 
chairman and also a secretary. Said committee shall func¬ 
tion during the term of this contract and shall hold regular 
meetings on Thursday of each week. 

The expense of the Joint Committee shall be borne equally 
by the employer involved and said Local #25 when a case 
affecting the same is heard by the Committee. 

If any member of said Committee shall die, resign or 
shall be unable to serve either at a meeting or meetings 
or permanently for any reason, a substitute shall be chosen 
in the manner provided for in paragraph one (1) of this 
article, except that no complainant and no respondent may 
sit as a member of said Committee when his case is being 
heard. ■ 

All parties hereto agree to cooperate with the Joint Com¬ 
mittee so as to enable it to determine the facts. The Joint 
Committee is hereby empowered to withdraw all rights 
and benefits from those parties to this agreement who fail 
to comply with its decisions. The Joint Committee is 
further empowered to prescribe the terms and conditions 



35 


under which these rights may be withdrawn and once with¬ 
drawn may be restored. 

The Committee shall have the power to establish reason¬ 
able rules of procedure to govern its conduct, said rules 
shall be binding on said Committee and all parties appear¬ 
ing before it. 

Should any difference arise between any employer and 
any of his employees covered by this contract with respect 
to (a) any alleged violation of this contract; (b) any griev¬ 
ance on the part of any employer or employee which is not 
covered by this contract and which the Business Agent 
fails to adjust, the same shall thereafter be referred to the 
Joint Committee on complaint of any Business Agent of said 
Local #25 or any employer covered by this agreement; 
said complaint shall be made in writing to the Chairman of 
said Joint Committee and such Joint Committee shall take 
the matter up at the meeting immediately following re¬ 
ceipt of said complaint and shall forthwith assign the mat¬ 
ter referred to in such complaint for the purpose of hear¬ 
ing the parties and their witnesses. 

The decision of the Joint Committee shall be final and 
may be retroactive to the date of the alleged grievance. 
This Committee in the event of a tie vote shall pick a 7th 
neutral party to act on the Committee on the matter at 
issue. 

All discharges of employees who are members of the 
Local shall be subject to review by the Joint Committee 
upon written request of the employee to the Union co- 
chairman of the Joint Committee within three (3) working 
days from the date of discharge. 

Article VIII 

Any employee covered by this agreement who shall be 
inducted into or who shall volunteer and enter the armed 
forces of the United States of America, either the Military, 
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Naval or Air Service during the present national emer¬ 
gency shall retain his seniority standing with the employer 
with whom he was employed at the time of entry into the 
Service. Upon the termination of the Service of such em¬ 
ployee with the United States of America, he shall be re¬ 
employed by his former employer in accordance with his 
seniority standing the same as though he had been con¬ 
tinuously employed during the time of his Service with the 
United States of America, provided he is physically able. 

Article IX 

All employees shall be allowed and shall be required to 
take one (1) hour for dinner. Said hour shall not be taken 
until the employee has worked four (4) hours and said 
dinner hour shall be commenced before such employee shall 
have worked five (5) hours in each and every day. 

Article X 

No employee shall suffer a reduction in wages by any 
provision in this agreement. 

Article XI 

The Employer shall install a system whereby an accurate 
record of the employee’s time on duty will be recorded by 
the employee and be kept on file by the employer for a 
period of at least three (3) months and the same may be 
examined at the employer’s local place of business by the 
Business Agents of the Local. 

Article XII 

When firms require their employees to wear uniforms, 
said uniforms shall be paid for and laundered by the Em¬ 
ployer. 

Article XIII 

The Business Agents of this Local Union shall be per¬ 
mitted to enter garage or terminals and examine due books 
of all members. 
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Article XIV 

No agreement shall be made with any officer or member 
of this organization that mav in anv wav deter or conflict 
with this agreement without the consent of Local Union 
#25. 

Article XV 

No Employer shall himself or knowingly permit his 
agent to induce or attempt to induce any man employed and 
covered by this agreement to violate the agreement. 

Article XVI 

The Shop Steward shall be chosen from among the regu¬ 
lar employees and shall be the last man to be laid off in 
slack periods. He shall perform all duties assigned to him 
by the management in an efficient manner. 

Article XVII 

Seniority of employment in every case shall start from 
the effective date of employment as a regular employee 
with the Employer. Any controversy arising over the 
seniority standing of any employee on the list who is a 
member of Local #25 shall be referred to the Joint Com¬ 
mittee for settlement. A copy of said list must be posted 
at the garage or terminal of the Employer and a duplicate 
copy furnished the Union. 

Any employee who is presently employed by any em¬ 
ployer signatory to this agreement and who has been on 
said employer’s payroll for an average of four (4) working 
days per week for a period of nine (9) months prior to the 
signing of this agreement shall be placed on the regular 
list of employees. 

In the event the employer’s business is merged with that 
of any other employer who has a written contract with 
Local Union #25, the seniority ratings of the regular em¬ 
ployees of each company may be alternated in the order of 
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their seniority prior to the merger, and if any dispute 
arises thereunder, the seniority standing of any such em¬ 
ployees shall he referred to the Joint Committee for set¬ 
tlement and/or adjustment. 

If the employer at any time during the period of this 
contract purchases the business of any other employer 
who employs members of Local =25 under a written con¬ 
tract and conducts the business so taken over as part of 
the business he now operates, the regular employees of the 
employer who may be taken over and who shall be em¬ 
ployed as hereinafter provided shall be placed at the end 
of the regular list of employees in the order of their 
seniority with their former employer. The employer shall 
not employ any men during a period of thirty (30) working 
days following the active operation of the business taken 
over i by him without first giving an opportunity for em¬ 
ployment to the regular employees of the employer whose 
business was so taken over. 

Effective as of April 4th, 1942. any employee who there¬ 
after works for an employer covered by this agreement for 
ninety (90) working days within a period of one hundred 
eighty (ISO) working days shall at the end of this period 
be a jregular employee and his name must he added to the 
regular list forthwith, and a corrected copy of said list 
furnished the Secretary-Treasurer of the L T nion. 

If any employer shall be required to lay off any regular 
employees on account of a shortage of "work, qualifications 
and capabilities being equal, they shall be laid off in the 
reverse of the order hired. 

If any such employer is required to hire additional men, 
he shall first give the men previously laid off the oppor¬ 
tunity for re-employment as regular employees. 

This provision shall not be construed to give any em¬ 
ployee any preference except as specifically provided in 
this Article. 
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Article XVIII 

"When an employer drops a box or boxes to be loaded or 
unloaded, be must assign a man who must be a member of 
Local #25 to load and unload the same. 

Article XIX 

Any employer who breaches this agreement on more than 
one occasion subsequent to the signing of this agreement 
and who after notice by the Business Agent of any such 
breach fails to adjust the same after complaint of the Busi¬ 
ness Agent shall subject himself to the appointment of a 
steward by said Agent. 


Article XX 

The Employer shall carry either Workmen’s Compen¬ 
sation or in the event of an injury to an employee shall 
provide said employee with the same benefits and pay¬ 
ments and in the same manner as provided by the provi¬ 
sions of the General Laws, Chapter 152, and amendments, 
up to and including the date of the signing of these pres¬ 
ents, commonly referred to as the Workmen’s Compensa¬ 
tion Act. 

Article XXI 

This agreement shall not be valid and binding upon the 
parties hereto unless it is signed on behalf of the members 
of Local Union #25 by all those officers of Local Union 
#25 named in the preamble of this contract. 

Article XXII 

This agreement shall be retroactive to midnight, Decem¬ 
ber 31, 1941. 

Article XXIII 

The terms and provisions of this agreement pertaining 
to wages and hours as set forth in Articles 2, 3, 4, 5 and 9 
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shall continue in force and bind both parties from January 
1, 1942 through December 31, 1942 at midnight, and there¬ 
after until at least sixty (60) days’ advance notice in 
writing has been given by either party prior to date of 
termination on December 31, 1942. Said notice shall not 
be given prior to September 25, 1942 and shall not take 
effect before December 31, 1942 midnight. All other terms 
and conditions exclusive of the above described conditions 
shall continue in force and bind both parties from January 
1, 1942 up to and including December 31, 1943. 


Employer 


Bv 


Local Union #25 

By... 

President 


Sec’y-Treas. 


Bus. Agent 


Bus. Agent 


Date Signed 


C. 

Directive Order 
Trucking Commission 

By virtue of the authority vested in it under Executive 
Orders #9017 and #9250 and in order to effectuate its 
resolution adopted November 3, 1942, establishing a Truck¬ 
ing Commission, the National War Labor Board hereby 
orders that: 

1. The Trucking Commission shall have jurisdiction 
over and shall hear and determine labor disputes and re¬ 
quests for wage and salary adjustments affecting the sta- 
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bilization of the Trucking Industry or that part of an in¬ 
dustry which is Trucking, referred to it by the Board. 

2. The Commission shall consist of three (3) members 
who shall be appointed as paid officials of the National 
War Labor Board. Of the persons so appointed, one shall 
represent the public and act as Chairman of the Commis¬ 
sion, one shall represent labor and one shall represent in¬ 
dustry. The Board may at any time appoint alternates for 
the members of the Commission. 

3. In the determination of matters within its jurisdic¬ 
tion the Commission shall be governed by the provisions of 
Executive Orders #9017 and #9250 and by the National 
War Labor Board’s statement of wage policy of November 
6, 1942, and any other General Order or policy heretofore 
or hereafter announced thereunder; and it shall, subject 
to the approval of the National War Labor Board, have 
power to promulgate rules and regulations appropriate 
for the performance of its duties. 

4. The determinations and orders of the Commission 
shall be final and binding upon the parties, subject only to 
review bv the National War Labor Board on its own mo- 
tion. Anv ruling bv the Commission shall be deemed to be 
the act of the National War Labor Board unless and until 
reversed or modified bv the Board; and anv such reversal 
or modification shall take effect only from the date of its 
issuance, provided, however, that if a ruling denying an 
application for pennission to make wage adjustments is 
overruled, the final ruling shall incorporate as the effec¬ 
tive date of the increase that date which was specified in 
the application as the effective date. 

5. In any case where the employer at the time of the 
filing of the application for approval of a wage increase 
or at the time of referral of the case to the Commission 
indicates that he intends to seek price relief if a wage in¬ 
crease is approved, he shall state fully upon a form ap- 



42 


proved by the National War Labor Board the relations 
between the proposed wage increase and the employer’s 
price situation, and what the effect would be on the em¬ 
ployer’s business if wages were increased without price 
relief. A copy of said form shall be sent to the Office of 
Price Administration. 

Copies of all rulings of the Commission in cases in which 
an application for price increase is involved shall be sent 
to the Office of Price Administration as well as to the 
parties. 

If application for a wage increase in such cases is ap¬ 
proved the ruling shall state that it will become effective 
only on final approval by the National War Labor Board, 
and when required by the provisions of Executive Order 
#9250, by the Economic Stabilization Director. 

6. The Commission shall, so far as practicable, utilize 
the information, data and staff services of the National 
War Labor Board and of other Federal Departments and 
agencies. The employment by the Commission of addi¬ 
tional personnel, facilities or services shall be subject to 
the approval of the National War Labor Board. 


D. 

Excerpt from 

Executive Order No. 9328, April 8, 1943 

“2. The National War Labor Board, the Commissioner 
of Internal Revenue and other agencies exercising author- 
itv conferred by Executive Order No. 9250 or Executive 
Order No. 9299 and the regulations issued pursuant thereto 
over wage or salary increases are directed to authorize no 
further increase in wages or salaries except such as are 
clearly necessary to correct substandards of living, pro¬ 
vided that nothing herein shall be construed to prevent 
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such agencies from making such wage or salary readjust¬ 
ments as may be deemed appropriate and may not have 
heretofore been made to compensate, in accordance with 
the Little Steel formula as heretofore defined bv the Xa- 

V 

tional War Labor Board, for the rise in the cost of living 
between Jan. 1, 1941 and May 1, 1942. Nor shall anything 
herein be construed to prevent such agencies, subject to the 
general policies and directives of the economic stabilization 
director, from authorizing reasonable adjustments of 
wages and salaries in case of promotions, reclassifications, 
merit increases, incentive wages or the like, provided that 
such adjustments do not increase the level of production 
costs appreciably or furnish the basis either to increase 
prices or to resist otherwise justifiable reductions in 
prices.’ ’ 


E. 

April 10, 1943 

Dean X. P. Feinsinger, Chairman 
Trucking Commission 
Xational War Labor Board 
Washington, D. C. 

Reargument of Employers and Boston Local #25 demands, 
case number 11-211-C, respectfully requested for the reason 
that Executive Order 9328 of the President expressly 
changes and limits norms of decision applicable to all such 
cases. Please reply. 

Ralph H. Cahouet, Attorney for 
Employers Negotiating Committee 
Employers Group of Motor 
Freight Carriers, Inc. 

38 Chauncy Street 
Boston, Massachusetts 
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April 12, 1943 

Mr. Roger D. Lapham 
National War Labor Board 
Washington, D. C. 

Retel conversation Trucking Commission has made award 
Boston Local Case Number 11-211-C promulgating same 
Saturday, in practical effect far exceeding margin per¬ 
mitted by Little Steel formula. As business is conducted, 
$2.75 increase will actually work out in excess of $5.00 
weekly. Same is supported in part at least only on prin¬ 
ciple of removal of inequalities which basis is no longer 
valid and indeed never was on the uncontradicted facts of 
this case. Desire to relate all facts to you and further 
present same to Chairman Davis of Board. Am going to 
Washington and will be at your office tomorrow morning. 
Trust that opportunity will be afforded to see both Mr. 
Davis and yourself. 

Ralph H. Cahouf.t, Attorney for 
Employers Negotiating Committee 
Employers Group of Motor 
Freight Carriers, Inc. 

38 Chauncy Street 
Boston, Massachusetts 


G. 

April 13, 1943 

Economic Stabilization Director James F. Byrnes 
White House 
Washington, D. C. 

Respectfully request opportunity to be heard by you re¬ 
specting action by the Trucking Commission National War 
Labor Board in promulgating decision in Boston trucking 
wage scale case number 11-211-C Saturday containing 
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certain awards based as to some on grounds no longer 
lawful by terms of Executive Order 932S of Thursday last, 
dealing with limitations on increases in prices and wages 
and likewise prior to approval by Office of Price Adminis¬ 
tration and in face of request for reargument because of 
such order made prior to described action of the Commis¬ 
sion. This appeal to you of vital importance which is in¬ 
tensified by I. C. C. decision of yesterday reducing rates of 
rail competitors. 

Ralph H. Cahouet, Attorney for 

Employers Negotiating Committee 

Employers Group of Motor 
Freight Carriers, Inc. 

38 Chauncv Street 
% 

Boston, Massachusetts 


H. 

April 15, 1943 

Hon. James F. Bvrnes 

* 

Economic Stabilization Director 
White House 
Washington, D. C. 

Dear Judge Byrnes: 

This letter is with further reference to the subject mat¬ 
ter of my wire of April 13, 1943 with regard to the Truck¬ 
ing Commission decision of the National War Labor Board, 
concerning the general transportation wage scale for em¬ 
ployers of members of the local trucking union. 

The case is of great importance, involving as it does over 
three thousand employees and it is believed approximately 
two-fiftlis of New England truck transportation, if not 
more. The award which, of course, has not become effec¬ 
tive provides increases far in excess of those permitted by 
the Little Steel formula. 
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As is indicated by the enclosed request to the National 
War Labor Board for review upon its own motion, the prac¬ 
tical effect of the increases will be to provide the same at 
an amount nearly twice that which could actually be paid 
under an interpretation of the formula most favorable to 
the employees involved. The excess amount is sought to 
be justified under the doctrine of inequalities, the latter, 
however, being entirely unsupported by the facts of the 
case or the state of the law under the Executive Order as it 
existed prior to Executive Order numbered 9328. The 
pleading above referred to, together with briefs originally 
filed in the case by me, is enclosed. 

I recognize, of course, the great burdens placed upon 
you in your present office and the impossibility of your giv¬ 
ing attention to the thousands of matters which must be 
presented to you, each with its individual claim for special 
consideration. However, there is no other way to protect 
my clients and the trucking industry in general adequately 
than to proceed as I am doing. It is possible, of course, 
that the National War Labor Board will, by review, render 
unnecessary exhaustive consideration bv vour office. 
Whatever action the War Labor Board takes, however, I 
am entirely convinced of the justice of our position and 
earnestly request the fullest opportunity to manifest the 
correctness of our position and the dangers to which the 
employers are exposed by this decision. 

The concluding paragraph of my telegram of the 13th 
made reference to the reduction of transportation rates by 
virtue of decision by the Interstate Commerce Commission. 
The position of rail carriers in the present emergency has 
been quite a different one from that of motor carriers. Mo¬ 
tor carriers have faced a shortage of equipment, tires, gas¬ 
oline and replacement parts. They have paid substantial 
wage increases during the past year or more. Much of 
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their present employment is paid for at overtime rates, 
and thev cannot absorb the increase under consideration. 
This for the first hour of overtime, which for all practical 
purposes is of universal application, carries an increase of 
42c an hour under the decision or 42%. 

In spite of the hardships to motor carriers above related 
many individual rates on important traffic will be decreased 
by motor carriers, as the rates and charges for much of the 
traffic are substantially equalized, if traffic now handled is 
to be retained as in fact it must. 

I trust that before a final determination of this matter 
I will have an opportunity of making a further and more 
extended presentation. 

Verv trulv vours, 
(signed) Ralph H. Cahouet 
Encs. Counsel 

RHC :M 


I. 

National War Labor Board 
Department of Labor Building 
Washington, D. C. 

April 27, 1943 

Mr. Ralph H. Cahouet 

Employers Group of Motor Freight Carriers 
38 Chauncv Street 
Boston, Mass. 

Dear Mr. Cahouet: In Re: Case No. 11-211-C 

The Board today denied the petition of the Employers 
Negotiating Committee, asking the Board to review the 
decision of the Trucking Commission. Subject to approval 
of the Economic Stabilization Director, the Directive Or- 
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der Of the Trucking Commission dated April 2 is, there¬ 
fore, final. 

Verv trulv vours, 

(signed) William G. Rice, Jr. 

Asst. Director of Departmental Operations 

WGR :ej 

CC: Mr. John M. Sullivan, Pres., 

Local 25 
81 Canal Street 
Boston, Mass. 


J. 

4/28/43 

Mr. James F. Byrnes, Director 
Office of Economic Stabilization 
The White House 
Washington, D. C. 

Dear Mr. Byrnes: 

This is with reference to the Directive Order which the 
Trucking Commission of the National War Labor Board 
proposes to issue in Case No. 11-211-C. In the Matter of 
the Employers’ Negotiating Committee of Employers 
Group of Motor Freight Carriers, Inc . and Local No. 25, 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America ( AFL ). 

The parties to this case represent 300 or more common 
and contract carriers operating within and to and from 
Boston, Massachusetts and some 3,000 or more employees. 
The Order of the Commission, however, is made applicable 
to any operator in the area covered by the Order whose 
wage rates prior to the increases approved in the Order 
were the same as the rates maintained for the classifica¬ 
tions of employees involved in the case. Thus it affects 
100% of the employers operating local cartage and pick 
up and delivery services in the port of Boston and about 
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40 to 50% of the employers of the over-the-road common 
and contract carriers operating in New England and be¬ 
tween New England and the adjacent Middle Atlantic 
states. 

The Order directs that employees in all classifications 
be given an increase of $2.75 per week. This increase is 
called for by the 15% cost of living adjustment formula. 
The weighted average weekly wage of the employees as of 
January, 1941 was approximately $38.40. On January 1, 
1942 the employees received a general increase of $3.00 a 
week. Thus, an increase of approximately $2.76 is called 
for by the cost of living adjustment formula. 

In addition, the Commission orders that all work per¬ 
formed in excess of 8 hours in any regular working day 
shall be paid for at 1-1/2 times the regular straight time 
rates. Existing collective bargaining agreements provide 
a fluctuating overtime rate of less than time and a half for 
over 8 hours. The Order also provides that employees not 
working on the holidays designated in the contract shall 
receive 8 hours’ pay at straight time rates. The union now 
receives no pay for holidays not worked and double time 
for work on six specified holidays. 

We have been informed that if the proposed wage in¬ 
creases are approved, the carriers will seek to increase 
their rates and charges. Between 40 and 50% of the total 
operating costs of common carriers is labor cost. We esti¬ 
mate that the increase of $2.75 per week will amount to an 
increase in labor costs of approximately 6%, or an increase 
in the costs of operation of approximately 3%. On the 
assumption that the employees will work on the average 6 
overtime hours a week, which will mean an additional in¬ 
crease of $2.52 per week, we estimate that the increase in 
labor cost due to the overtime provisions of the Order will 
also total approximately 6%. Furthermore, the provision 
of the Order relating to holidays will increase labor costs 
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by an additional 1-1/2%. The following table, based upon 
wages paid to drivers of trucks with a capacity of five tons 
or more which are the only ones normally used by common 
carriers, sets forth the wage increases, including the pro¬ 
posed increases, since 1941: 

Propose*! Proposed 

Kstimated Increase Increase 


Work Hours 

4S hours 

1!>41 

Present 

Proposed 

Over 1041 

Over Present 

straight time $40.00 

$43.00 

$45.75 

$5.75 

$2.75 

Six 9th hours 

5.10 

6.00 

8.52 

3.42 

2.52 

Totals 

$45.10 

$49.00 

$54.27 

$9.17 

$5.27 


The Order would increase labor costs by approximately 
13.5% and total costs of operation by approximately 
6.75%. 

The carriers maintain that their financial condition is 
deteriorating so rapidly that they are unable to continue 
in operation. It is understood that the operating ratio 
was 93% in 1941 and 91% in 1942. However, the carriers 
maintain that during the last quarter of 1942 the ratio rose 
to 96%. It is claimed that current operating ratios exceed 
100%. Although we have not examined this question ex¬ 
haustively, it is our best opinion at this time that the com¬ 
panies cannot be expected to absorb the proposed wage in¬ 
creases and that approval of these wage increases would 
probably require an increase in rates and charges of ap¬ 
proximately over 3%. We have been informed by repre¬ 
sentatives of the carriers that the carriers could probably 
absorb the increase of $2.75 per week without increasing 
their rates and charges. 

Sincerely yours, 

(signed) 

Prentiss M. Brown 

CAAuerbach :naa Administrator 

April 27, 1943 
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K. 

Executive Office of the President 
Office for Emergency Management 
Office of Economic Stabilization 
Washington, D. C. 

April 30, 1943 

James F. Byrnes 
Director 

Dear Mr. Davis: 

I have todav received a letter from Mr. Prentiss M. 
Brown, Price Administrator, in regard to Case No. 111- 
211-C, In the Matter of the Employers’ Negotiating Com¬ 
mittee of the Employers Group of Motor Freight Carriers, 
Inc. and Local No. 25, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (AFL). 

In view of Mr. Brown’s statements, I am hereby approv¬ 
ing the proposed adjustments. 

Sincerely yours, 
(signed) James F. Byrnes 

Director 

Honorable William H. Davis 
National War Labor Board 
Washington, D. C. 

The foregoing is a true copy 

(signed) Douglas Soutar 
Acting Executive Secretary 
NWLB Trucking Commission 
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Amendment to Bill of Complaint. 

In the District Court of the United States 
for the District of Columbia 


Employers Group of Motor Freight Car¬ 
riers, Inc., et al., Plaintiffs, 
v. 

National War Labor Board, et al., 
Defendants. 


Civil Docket 
No. 20069 


AMENDMENT TO BILL OF COMPLAINT 

Now come the Plaintiffs in the above entitled action and 
amend their bill of complaint by adding the following as 
defendants thereto: 

George IV. Taylor, Frank P. Graham, Wayne L. 
Morse, Van A. Bittner, George Meany, R. J. Thomas, 
Matthew Woll, George H. Mead, Cyrus Ching, H. B. 
Horton, and Almon E. Roth, Members of the National 
War Labor Board, both in their individual and in their 
official capacities, and Martin P. Durkin, Clinton S. 
Golden, Emil Rieve, Robert J. Watt, Rueben B. Rob¬ 
ertson, Frederick S. Fales, Janies Tanham, and George 
K. Batt, Alternate Members of the National War La¬ 
bor Board, both in their individual and in their official 
capacities, 

and 

Nathan P. Feinsinger, Frank Tobin and Landis P. 
O’Brien, in their individual capacities, as well as in 
their official capacities, 


and 
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George J. Burke, Acting Administrator, Office of Price 
Administration, individually, as well as in his official 
capacity. 

J. Ninian Beall 
Investment Building, 
Washington, D. C. 
Attorney for Plaintiffs. 

October 28, 1943 


I consent to the foregoing amendment to the bill of 
complaint. 

Francis M. Shea 
Attorney for Defendants 

Let this be filed. 

(sgd.) Daniel W. O’Donoghue 

J ustice 


Motion to Dismiss and for Summary Judgment. 

Now come the defendants herein by their attorneys and 
move the Court to dismiss the complaint filed by the plain¬ 
tiffs herein on the grounds that: 

1. The Court lacks jurisdiction over the subject matter 
of the action. 

2. The complaint fails to state a claim against the de¬ 
fendants, or any of them, upon which relief can be granted. 

In the alternative the defendants move for summary 
judgment pursuant to Rule 56(b) of the Federal Rules of 
Civil Procedure on the ground that there is no genuine 
issue as to any material fact and defendants are entitled to 
a judgment as a matter of law. 

In support of the motion for summary judgment defen¬ 
dants herewith file with the Court certified documents in 
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Case Xo. 11-211-C before the Trucking Commission of the 
National War Labor Board. 


Francis M. Shea, 
Assistant Attorney General. 


Edward M. Curran, 
United States Attorney 
Attorneys for Defendants. 


Notice 

Brashears, Beall and Beasley, 

Investment Building, 

Washington, D. C. 

Please take notice that the points and authorities in 
support of the foregoing motion are attached hereto. The 
rules of the above-entitled Court require that if you oppose 
the granting of this motion you shall within five days or 
such further time as the Court may allow, or the parties 
hereto may agree upon, file in reply a memorandum of 
points and authorities upon which you rely and serve a 
copy thereof upon the undersigned. 


Francis M. Shea, 
Assistant Attorney General. 


Edward M. Curran 

United States Attorney. 

Attornevs for Defendants. 
* 


Served copy of the foregoing motion and notice and the 
annexed memorandum of points and authorities upon the 
plaintiffs’ attorneys by mailing copies thereof in an en- 
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velope bearing Government frank and addressed to them 
at the Investment Building, Washington, D. C. 


Memorandum of Court. 

Motion to dismiss and for summary judgment filed by 

defendants granted. 

Judgment for defendants 

Notifv counsel 
* 

Nov 5, 1943 

Daniel W. O’Donoghue 
Justice 


Order and Judgment. 

This cause having come on for hearing before this Court 
on defendants’ motion to dismiss the complaint and for 
summary judgment, and upon consideration of the plead¬ 
ings, exhibits and other proceedings had herein, the Court 
on this twenty-second day of November, 1943, 

Orders, Adjudges and Decrees that the complaint herein 
be and it hereby is dismissed and that summary judgment 
be and it hereby is granted as to all the defendants. 

By the Court 

Daniel W. O’Donoghue 
Justice 
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Statement of Points. 

In the District Court of the United States 
for the District of Columbia 

Employers Group of Motor Freight Car 
riers, Inc., et al., Plaintiffs, 
v. 

National "War Labor Board, et al., 

Defendants. 


STATEMENT OF POINTS ON WHICH PLAINTIFFS 
INTEND TO KELT ON APPEAL 

1. The District Court erred in entering judgment for 
defendants. 

2. The District Court erred in refusing to find and de¬ 
cide that the facts admitted by defendants’ Motion to Dis¬ 
miss entitled plaintiffs to judgment on the pleadings. 

3. The District Court erred in refusing to find and de¬ 
cide that defendants acted beyond their jurisdiction under 
Executive Orders 9017, 9250, and 9328. 

4. The District Court erred in refusing to find and de¬ 
cide that the War Labor Disputes Act of June 25, 1943 and 
Executive Order No. 9370 were applicable and binding as 
of the time of hearing by this Court. 

5. The District Court erred in refusing to find and de¬ 
cide that defendants acted arbitrarily and capriciously in 
refusing plaintiffs a further hearing in view of Executive 
Order No. 932S. 

6. The District Court erred in refusing to find and de¬ 
cide that defendants were without authority to make retro¬ 
active wage awards under the circumstances of this case. 

J. Ninian Beall 

Investment Building, 
Washington, D. C. 

Attorney for Plaintiffs. 


Civil Action 
No. 20069 


AFFIDAVIT 


District of Columbia, 

City of Washington, $s: 

Lloyd K. Garrison, being duly sworn deposes and says: 

I am General Counsel and Executive Director of the Na¬ 
tion War Labor Board. In my official capacity I am familiar 
with all of the facts concerning the above-mentioned action. 

After the services and filing of the complaint in this action 
and after the service and filing of defendant’s motion to dis¬ 
miss and for summary judgment, the President of the United 
States, on or about August 16, 1943, promulgated Executive 
Order No. 9370 (8 F. R. 11463). By the terms of this Executive 
Order the Director of Economic Stabilization was authorized 
and directed, in furtherance of the effective prosecution of the 
war, to issue such directives as he might deem necessary to de¬ 
partments or agencies of the Government in aid of effecting 
compliance with directive orders of the National War Labor 
Board in cases in wffiich the Board reported to the Director of 
Economic Stabilization that its orders had not been complied 
with. 

The National War Labor Board has not reported the failure 
of the plaintiffs in this case to comply with its directive order 
challenged by the present action, nor has the Director of Eco¬ 
nomic Stabilization taken jurisdiction of the matter on his own 
motion. Moreover, the Director of the Office of Economic 
Stabilization, in a letter dated October 13, 1943, to the Chair¬ 
man of the National War Labor Board, a copy of which is an¬ 
nexed hereto and made a part hereof and marked “Exhibit A,” 
has indicated that his power to invoke the sanctions specified 
in Executive Order No. 9370 relates only to directive orders of 
the National War Labor Board issued pursuant to the provisions 
of the War Labor Disputes Act of June 25,1943. 


5S2365—14 



58 




The directive order involved in this case was issued in April 
1943, more than two months before the enactment of the War 
Labor Disputes Act. 

(S) Lloyd K. Garrison. 

Lloyd K. Garrison. 

Sworn to before me this 21st day of October 1943. 

J. C. Watts, Notary Public. 

My commission expires May 14,1944. 

Office of Economic Stabilization, 
Washington (25), D. C., October 13, 1943. 

Fred M. Vinson 
Director 

Honorable William H. Davis, 

Chairman, National War Labor Board, 

Department of Labor Building, 

Washington 25, D. C. 

Dear Mr. Davis: Some question has arisen, I understand, 
as to the applicability of Executive Order No. 9370 to compli¬ 
ance with orders of your Board issued prior to the effective date 
of the War Labor Disputes Act. 

The Executive Order must be read and interpreted in the 
light of the President’s letter which accompanied its promul¬ 
gation. The President stated: “I am writing you regarding 
the question of compliance with Board orders under the War 
Labor Disputes Act * * *. The Act empowers the Board 
to prescribe the ‘terms and conditions governing the relations 
between the parties, which shall be in effect until further order 
of the Board.’ ” 

The President further stated “Congress intentionally left 
the enforcement of these orders to executive action.” 

Evidently, therefore. Executive Order 9370 was designed to 
supply this executive action to which the President referred and 
which was necessitated by the passage of the War Labor Dis¬ 
putes Act. 

It is reasonable, therefore, to infer that Executive Order No. 
9370 relates only to directive orders of your Board issued pursu¬ 
ant to the provisions of the Smith-Connally Act. 

Sincerely yours, 

(S) Fred M. Vinson, Director. 


U. 9. GOVERNMENT PRINTING OfflCK. 
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counterstatement of the case 

This is an appeal by the plaintiffs from an order of the 
District Court of the United States for the District of Colum¬ 
bia entered on November 22, 1943, granting the defendants’ 
alternative motion to dismiss the complaint or for summary 
judgment (Appellants’ App. 55). 

The plaintiffs brought suit in the court below on June 14, 
1943, by the filing of a complaint which sought “to enjoin, 
set aside, annul, modify and suspend, and to remand for con¬ 
formity with the decision of this Court” a directive order of 
the National War Labor Board adjusting a labor dispute be¬ 
tween the plaintiffs and their employees. The defendants to 
the proceeding were: the National War Labor Board and its 
individual members; the National War Labor Board Truck¬ 
ing Commission and its individual members; Fred M. Vinson, 
as Director of Economic Stabilization and individually; 
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Prentiss M. Brown, as Administrator of the Office of Price 
Administration; and George J. Burke, as Acting Administrator 
of the Office of Price Administration and individually (Ap¬ 
pellants’ App. 10-11, 52-53). 

The facts alleged in the complaint may be briefly summar¬ 
ized as follows. Plaintiffs are motor carriers engaged in the 
transportation of freight by truck. In November of 1942, a 
labor dispute arose between the plaintiffs and their employees 
over the terms of wages and hours to be included in a collective¬ 
bargaining agreement. The efforts of the plaintiffs and the 
International Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen, and Helpers, representative of the employees, to 
resolve the dispute failed. The Conciliation Service of the 
United States Department of Labor attempted to conciliate the 
dispute and its efforts were also ineffective. On January 22, 
1943, the Secretary of Labor certified the labor dispute to the 
National War Labor Board. This was done pursuant to the 
provisions of Executive Order 9017, promulgated January 12, 
1942 (infra, p. 3), which had established the National War 
Labor Board. After hearing, the National War Labor Board, 
acting through its agency, the National War Labor Board 
Trucking Commission, determined the merits of the labor 
dispute between plaintiffs and their employees in a directive 
order issued April 2,1943 (Appellants’ App., 17-18, 26-30). 

Finally, the plaintiffs allege that the Board’s directive order 
is illegal and that the plaintiffs will suffer irreparable injury 
as a result thereof. 

On August 16, 1943, four months after the issuance of the 
directive order challenged in this case, and two months after 
the filing of the complaint herein, the President promulgated 
Executive Order 9370, which confers upon the Director of 
Economic Stabilization discretion, in furtherance of the effec¬ 
tive prosecution of the war, to issue such directives as he might 
deem necessary in aid of effectuating compliance with Board 
orders. The defendants filed an affidavit by Lloyd K. Garrison, 
former Executive Director and General Counsel and present 
Public Member of the National War Labor Board, in which it 
appears, that the Director of Economic Stabilization disclaims 


any power under Executive Order 9370 in relation to the 
Board’s directive order in this case, since Executive Order 9370 
relates only to Board orders issued pursuant to the War Labor 
Board Disputes Act of June 25,1943, Public Law 89, 78th Con¬ 
gress, 1st Session (Appellant’s App. 57-58). 

The defendants moved to dismiss the complaint or in the, 
alternative for summary judgment on the grounds that the 
Court below had no jurisdiction over the subject matter of the 
action and that the complaint failed to state a claim upon which 
the relief sought could be granted. The motion was granted. 

BEGULATIONS INVOLVED 

The pertinent portions of Executive Order 9017 (January 
12, 1942; 7 Fed. Reg. 237) are as follows: 

Whereas by reason of the state of war declared to 
exist by joint resolutions of the Congress, approved De¬ 
cember 8, 1941, and December 11, 1941, respectively 
(Public Laws Nos. 328, 331, 332, 77th Congress), the 
national interest demands that there shall be no inter¬ 
ruption of any work which contributes to the effective 
prosecution of the war; and 

Whereas, as a result of a conference of representatives 
of labor and industry which met at the call of the Presi¬ 
dent on December 17, 1941, it has been agreed that for 
the duration of the war there shall be no strikes or lock¬ 
outs, and that all labor disputes shall be settled by 
peaceful means, and that a National War Labor Board 
be established for the peaceful adjustment of such 
disputes; 

Now, Therefore, by virtue of the authority vested in 
me by the Constitution and the statutes of the United 
States, it is hereby ordered: 

1. There is hereby created in the Office for Emergency 
Management a National War Labor Board, hereinafter 
referred to as the Board. The Board shall be composed 
of twelve special commissioners to be appointed by the 
President. Four of the members shall be representative 
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of the public; four shall be representative of employees; 
and four shall be representative of employers. The 
President shall designate the Chairman and Vice-Chair¬ 
man of the Board from the members representing the 
public. The President shall appoint four alternate 
members representative of employees and four repre¬ 
sentatives of employers, to serve as Board members in 
the absence of regular members representative of their 
respective groups. Six members or alternate members 
of the Board, including not less than two members from 
each of the groups represented on the Board, shall con¬ 
stitute a quorum. A vacancy in the Board shall not 
impair the right of the remaining members to exercise 
all the powers of the Board. 

2. This Order does not apply to labor disputes for 
which procedures for adjustment or settlement are 
otherwise provided until those procedures have been 
exhausted. 

3. The procedures for adjusting and settling labor 
disputes which might interrupt work which contributes 
to the effective prosecution of the war shall be as fol- 

. lows: (a) The parties shall first resort to direct nego¬ 
tiations or to the procedures provided in a collective 
bargaining agreement, (b) If not settled in this man¬ 
ner. the Commissioners of Conciliation of the Depart¬ 
ment of Labor shall be notified if they have not already 
intervened in the dispute, (c) If not promptly settled 
by conciliation, the Secretary of Labor shall certify the 
dispute to the Board, provided, however, that the Board 
in its discretion after consultation with the Secretary 
1 may take jurisdiction of the dispute on its own motion. 
After it takes jurisdiction, the Board shall finally deter¬ 
mine the dispute, and for this purpose may use media¬ 
tion, voluntary arbitration, or arbitration under rules 
established by the Board. 

The pertinent portions of Executive Order 9250 (October 
3,1942; 7 Fed. Reg. 7871) are as follows: 
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Title III —Administration of Wage and Salary Policy 

1. Except as modified by this Order, the National 
War Labor Board shall continue to perform the 
powers, functions, and duties conferred upon it by Ex¬ 
ecutive Order No. 9017, and the functions of said Board 
arc hereby extended to cover all industries and all 
employees. The National War Labor Board shall con¬ 
tinue to follow the procedure specified in said Executive 
Order. 

2. The National War Labor Board shall constitute 
the agency of the Federal Government authorized to 
carry out the wage policies stated in this Order, or the 
directives on policy issued by the Director under this 
order. The National War Labor Board is further 
authorized to issue such rules and regulations as may 
be necessary for the speedy determination of the 
propriety of any wage increases or decreases in accord¬ 
ance with this Order, and to avail itself of the services 
and facilities of such State and Federal departments 
and agencies as, in the discretion of the National War 
Labor Board, may be of assistance to the Board. 

SUMMARY OF ARGUMENT 

The complaint presents no case or controversy with the de¬ 
fendants or any of them. The challenged directive order of 
the National War Labor Board does not affect the legal rights 
of the plaintiffs. None of the defendants'has power to enforce 
it. And none has taken action or threatened action to enforce 
it. 

Plaintiffs seek relief not only against the individual defend¬ 
ants with whom they have no controversy, but also against 
those defendants in their capacities as officers and agencies of 
the United States. The suit is therefore in effect one against 
the United States to which the United States has not consented. 

The complaint fails to show that the plaintiffs have been or 
will be damaged irreparably or otherwise by any action or threat 
of action by any of the defendants, and thus makes out no 
case for equitable relief. 


ARGUMENT 


I 

i The court has no jurisdiction over the subject matter 

A. The complaint presents no case or controv ~sy with the defendants or 

any of them 

The basic legal issue raised by the complaint and the de¬ 
fendants’ motion is whether the action presents a case or con¬ 
troversy necessary for the constitutional jurisdiction of the 
court below. 

“Case or controversy’’ under the Constitution requires “ac¬ 
tion” by the defendants here “of a definite and concrete char¬ 
acter constituting an actual or threatened intereference with 
the rights of” the plaintiffs. See Ashwander v. Tennessee Val¬ 
ley Authority, et al, 297 U. S. 2SS, 324; Helco Products Co. v. 
McNutt, — App. D. C. —■, 137 F. (2d) 681; Electric Bond & 
Share Co. v. S. E. C., 303 U. S. 419. 443; Ex Parte La Prade, 289 
U. S. 444; Liberty Warehouse Co. v. Grannis, 273 U. S. 70, 74; 
Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 U. S. 270, 
273; United States v. West Virginia, 295 U. S. 463. 

Here the challenged directive order of the National War 
Labor Rights does not impinge upon the plaintiffs’ rights. None 
of the defendants has power to enforce it. And none has taken 
action or threatened action to enforce it. 

The Board’s directive order was issued pursuant to Executive 
Order 9017 (supra, pp. 3-4). The National War Labor Board 
had been established by Executive Order 9017 for the peaceable 
adjustment of labor disputes as the result of a conference of 
representatives of labor and industry which met at the call of 
the President on December 17, 1941. It was the agreement 
of the conference that there would be no strikes or lock-outs for 
the duration of the war, and that labor disputes would be peace¬ 
fully settled by the National War Labor Board to be established 
for that purpose of peaceful adjustment. 1 Executive Order 

’The second “Whereas” clause of the Executive Order reads as follows: 
“Whereas as a result of a conference of representatives of labor and industry 
which met at the call of the President on December 17, 1941, it has been 
agreed that for the duration of the war there shall be no strike or lock-outs. 


9017 authorizes the Board to take jurisdiction over labor dis¬ 
putes which cannot be settled by collective bargaining or con¬ 
ciliation and empowers the Board finally to determine such 
disputes. 2 

The Board’s orders under Executive Order 9017 do not fix or 
alter the legal rights of the parties to the labor dispute. Exec¬ 
utive Order 9017 does not give the Board any power to enforce 
its orders, the Board’s functions thereunder being to determine 
what the war effort requires to be done to settle a labor dispute 
which impairs that effort. As stated in Baltimore Transit Co. 
v. Flynn, 50 F. Supp. 382 (D. Md.), where the functions of the 
Board and the status of its orders under Executive Order 9017 
were also considered, the National War Labor Board “does not 
exist as a tribunal to determine the legal rights and obligations 
of employer and employee, or to protect and enforce such rights, 
but merely to decide how such rights, in the Board’s opinion, are 
to be exercised in the public interest in view of the state of war”; 
the Board’s function “is to give expression of its views of the 
moral obligation of each side to the controversy, as members of 
society, to agree upon a basis for cooperation in the public inter¬ 
est”; and its “jurisdiction and power” “to direct parties to do 
what it deems they should do in such interest is not limited by 
their constitutional or legal right to refuse to do it. There is 
no constraint upon the parties to do what the Board may decide 
they should do, except moral restraint.” 3 See also Pennsly vania 
R. Co. v. Labor Board, 261 U. S. 72; Pennsylvania Federation v. 
Pennsylvania R. Co., 267 U. S. 203. 

and that all labor disputes shall be settled by peaceful means, and that a 
National War Labor Board be established for the peaceful adjustment of 
such disputes 

‘Executive Order 9230 (supra, p. 4), providing for the stabilization of the 
national economy in accordance with the Act of October 2, 1942 (56 Stat. 
765; U. S. C., Title 50, Sec. 961) and authorizing the War Labor Board to 
carry out the national wage policies, extended the Board’s functions under 
Executive Order 9017 to cover all industries and employees. 

* In the case of United States Qypxum Company v. yational War Labor 
Board, et aL, Civil No. 21363 of the court below, also involving a War Labor 
Board order Issued pursuant to Executive Order 9017, Judge Druffel, on Jan¬ 
uary 17, 1944, denied the motion of the Government to dismiss the complaint 
or for summary judgment. This Court, on March 22,1944, allowed a special 
appeal from Judge Druffel’s order (No. 8695). 
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The method of adjustment of disputes by the War Labor 
Board set up by Executive Order 9017 closely resembles the 
provisions of Part III of the Transportation Act of 1920 (41 
Stat. 456. 469) which were before the Supreme Court in the 
two Pennsylvania Railroad cases just cited. Part III of the 
Transportation Act of 1920. establishing the United States 
Railroad Labor Board, provided that upon application of a 
party to a labor dispute which cannot be settled by voluntary 
negotiation or upon the certification of an adjustment board 
that it has failed to adjust the dispute or “upon the Railroad 
Labor Board s own motion if it is of the opinion that the 
dispute is likely substantially to interrupt commerce/’ the 
Railroad Labor Board “shall receive for hearing” and “decide 
all disputes”; and that the decisions of the Railroad Labor 
Board “ shall establish standards of working conditions which 
* * * are just and reasonable.” Notwithstanding this 
language, the Supreme Court held that the decisions of the 
Railroad Labor Board did not affect legal rights, that they 
depended for enforcement upon public opinion and the volun¬ 
tary compliance of the parties, and that hence no equitable 
relief could be had either to enjoin or enforce such decisions. 
Pennsylvania R. Co. v. Labor Board, supra; Pennsylvania 
Federation v. Pennsylvania R. Co., supra. 

The language of the Supreme Court in the former case is 
peculiarly apposite here (261 L T . S. at p. S4): 

But Title III was not enacted to provide a .tribunal 
to determine what were the legal rights and obligations 
of railway employers and employees or to enforce or 
protect them. Courts can do that. The Labor Board 
was created to decide how the parties ought to exercise 
their legal rights so as to enable them to cooperate in 
i running the railroad. It was to reach a fair compro- 
i mise between the parties without regard to the legal 
rights upon which each side might insist in a court of 
law. The Board is to act as a Board of Arbitration. It 
j is to give expression to its view of the moral obligation 
i of each side as members of society to agree upon a basis 
i for cooperation in the work of running the railroad in 
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the public interest. The only limitation upon the 
Board’s decisions is that they should establish a stand¬ 
ard of conditions, which, in its opinion, is just and 
reasonable. The jurisdiction of the Board to direct 
the parties to do what it deems they should do is not to 
be limited by their constitutional or legal right to refuse 
to do it. Under the act there is no constraint upon 
them to do what the Board decides they should do 
• except the moral constraint, already mentioned, of pub¬ 
lication of its decision. 

Under the circumstances, it is clear that plaintiffs have not 
presented a justiciable controversy cognizable by the lower 
court as to any of the defendants. None of the defendants 
has power to enforce or has threatened action to enforce the 
Board’s directive order. And no such power or threat of ac¬ 
tion is alleged. Executive Order 9370 authorizes the Board 
to report certain cases of noncompliance to the Director of 
Economic Stabilization. The Director, however, has dis¬ 
claimed any power to invoke the sanctions specified in Execu¬ 
tive Order 9370 with respect to directive orders of the Board 
issued pursuant to Executive Order 9017 and priof to the War 
Labor Disputes Act. 4 

The complaint contains a general allegation that in certain 
cases of noncompliance the Board’s “findings have been en¬ 
forced by governmental seizure of the property and business 
of allegedly noncomplying respondents.” Plaintiffs do not 
allege, and could not allege, that any of the defendents are 
charged by law with the duty of seizing properties or busi¬ 
nesses, or that any of the defendants have threatened, or 

4 It may be noted that, in accordance with Executive Order 9250. the only 
function of the Director of Economic Stabilization in relation to the labor 
dispute between the plaintiffs and their employees was to pass on the wage 
increases provided by the Board's directive order if there was reason to 
believe that such increases would require a change in the plaintiffs’ trans¬ 
portation rates. And the only function of the Price Administrator was to 
consider whether such wage increases would be likely to require a change 
in transportation rates. As shown in the complaint, the Price Adminis¬ 
trator considered the wage increases provided by the Board’s order and 
made his report to the Director of Economic Stabilization who approved 
such wage increases (Appellants’ App. 15-16, 19-20). 



claim the power to, seize properties or businesses. So far as 
seizure by the order of the President is concerned, he is not a 
party to this proceeding; no threats of action by him are al¬ 
leged; and his powers and discretion as Chief Executive and 
Commander in Chief to insure against interruption in the 
proper prosecution of the war effort are entirely apart and dis¬ 
tinct from any advice he may receive from the War Labor 
Board. 3 

B. The suit here is in effect one against the United States to which the 

United States has not consented 

Plaintiffs seek relief not only against the individual de¬ 
fendants with whom they have no controversy, but also against 
those defendants in their official capacities. This action is 
plainly against the United States even though it is not named 
as a formal party to the suit. It is axiomatic that the United 
States can not, without its consent, be sued in any court, and 
it is equally w'ell settled that, in the matter of suits against 
the United States, the substance rather than the form of the 
action is material. Louisiana v. McAdoo, 234 U. S. 627; Min¬ 
nesota v. Hitchcock, 185 U. S. 373, 386; Worcester County 
Triist Co. v. Riley, 302 U. S. 292, 297. Consequently, since 

5 See Baltimore Transit Co. v. Flynn , supra , at page 388: 

“The powers of the National War Labor Board through its own direc¬ 
tive Orders, per se , are not to be confused with the powers of the President 
of the United States himself, in his position as Chief Executive and Com¬ 
mander in Chief of the Army and Navy, to take possession of and to op¬ 
erate private industries and public utilities of, we may say. endless kinds 
and varieties, if such is essential, in the discretion of the President, to the 
proper prosecution of the war effort. What the President can or may do 
as the result of the present controversy or of any future situation with re¬ 
spect to the plaintiff company, in the event the National War Labor Board 
certified the matter to him with the recommendation that he seize plain¬ 
tiff’s property and assume the operation of its transportation lines, is a 
question not before this Court.” 

Action by the President in relation to noncompliance with Board directives 
has been neither automatic nor of any standard form. In some instances 
involving noncomplying employers or unions, the President has ordered 
seizures of properties, and in others he has merely directed a personal 
communication to the employer or union charged with noncompliance re¬ 
questing that there be compliance. Such seizures of properties as have been 
ordered by the President have not been made by any of the defendants to 
this proceeding. 


consent to suit has not been given in this case, the action may 
not be maintained and the District Court lacked jurisdiction 
ever the subject matter. Oregon v. Hitchcock, 202 U. S. 60, 
69; Minnesota v. Hitchcock, supra; Wells v. Roper, 246 U. S. 
335, 337; Louisiana, v. McAdoo, supra; Transcontinental & 
Western Air, Inc,. v. Farley, 71 F. (2d) 288 (C. C. A. 2d), cer¬ 
tiorari denied 293 U. S. 603; Appalachian Electric Power Co. 
v. Smith, 67 F. (2d) 451 (C. C. A. 4th), cert. den. 261 U. S. 674. 

II 

The plaintiffs failed to state a claim against defendants or any 
of them upon which relief can be granted 

A. Plaintiffs stated no claim upon which injunctive relief could be granted 

In so far as the complaint seeks injunctive relief against any 
of the defendants, it is clearly insufficient in law. The plain¬ 
tiffs have failed to show that they have been, or will be, 
damaged irreparably or otherwise by any action or threat of 
action by any of the defendants, and therefore are not entitled 
to relief in equity. 

The directive of the War Labor Board challenged here is 
not self-enforcing, and the members of the War Labor Board 
and of the Board’s Trucking Commission, as a matter of law 
and in fact, are not officials charged with enforcing such direc¬ 
tive by employment of legal sanctions for failure to comply 
therewith. Nor have they threatened action. In the absence 
of such a showing, the complaint as to them must be dismissed. 
Fitts v. McGhee, 172 U. S. 516, 529-530; Champlin Rfg. Co. 
v. Commission, 286 U. S. 210, 237-238; Boggus Motor Co. v. 
Onderdonk, 9 F. Supp. 950 (S. D. Tex.). ‘‘Equitable relief 
can never lie against persons to prevent them from doing that 
which they have never threatened to do and have no power 
to do.” Baltimore Transit Co. v. Flynn, 50 F. Supp. 382, 
(D. Md.). If plaintiffs fail to comply with the Board’s direc¬ 
tive order, the Board may refer the matter to the President. 
In that event, the President, under his independent powers as 
Chief Executive and Commander in Chief, may take such 
action, if any, as he deems advisable in the light of the Board’s 
report and such other information from other sources as may 



12 


be before him. The possibility that the Board may at some 
time in the future refer the matter to the President is obviously 
no ground for the issuance of an injunction against the Board; 
nor will an injunction lie to restrain the Board from the mere 
referring of the matter to the President. Baltimore Transit 
Co. v. Flynn . supra; Penna. R. R. v. Labor Board, 261 U. S. 
72; Penna. Federation v. Penna. R. R., 267 U. S. 203. 

It is also apparent that no injunctive relief may be granted 
against the Economic Stabilization Director or the Price Ad¬ 
ministrator. Watson v. Buck, 313 U. S. 387, 399^400; 
Champlin Rfg. Co. v. Commission, supra; Spielman Motor 
Sales Co. v. Dodge, 295 U. S. 89; Bed v. Missouri Pacific Rail¬ 
road Corp., 312 U. S. 45, 49; Sparks v. Hart Coal Co., 74 F. 
(2d) 697 (C. C. A. 6th). Neither of them has threatened in 
any manner to enforce the directive of the War Labor Board 
or to take any action against plaintiffs for their noncompliance 
with such directive. The Economic Stabilization Director has, 
in fact, disclaimed any power to invoke the sanctions specified 
in Executive Order 9370 in situations such as the present one. 
The only function of the Director of Economic Stabilization 
in relation to the labor dispute between the plaintiffs and their 
employees was to pass on the wage increases provided by the 
Board’s directive order, if such increases might require a change 
in the plaintiffs’ transportation rates; and the only function of 
the Price Administrator was to consider whether such wage 
increases would be likely to require a change in the plaintiffs’ 
transportation rates. Both the Director of Economic Stabili¬ 
zation and the Price Administrator have executed their func¬ 
tion and there is nothing further for them to do in the matter 
(supra, p. 9, note 4). 

The plaintiffs allege that they will suffer irreparable injury 
unless injunctive relief is granted. This allegation cannot 
support plaintiffs’ prayers for relief since it is simply a general 
conclusion of irreparable injury, which even as a general con¬ 
clusion has no basis in fact. Cruickshank v. Bidwell, 176 U. S. 
73; Milliken v. Stone, 16 F. (2d) 981 (C. C. A. 2d) cert, denied, 
274 U. S. 74S; Universal Rim Company, Inc. v. General Motor 
Corporation, 31 F. (2d) 969 (C. C. A. 6th). 
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B. The plaintiffs stated no claim upon which declaratory relief could be 

granted 

If the complaint be construed as including a request for a 
declaratory judgment, the plaintiffs have failed to state a 
claim on the basis of which declaratory relief may be granted. 
A prayer for a declaratory judgment adds nothing to the 
jurisdiction of a Court of Equity where the suit is not other¬ 
wise within equitable jurisdiction. Ashwander v. T. V. A., 
297 U. S. 2SS. 324-325; Smith v. American Asiatic Under¬ 
writers, Inc., 127 F. (2d) 754, 756-757 (C. C. A. 9th); Bradley 
Lumber Co. v. N. L. R. B., S4 F. (2d) 97 (C. C. A. 5th), cert, 
den. 299 U. S. 559; Great Lakes Dredge & Dry Dock Co. v. 
Huffman, 319 U. S. 293. 

There is no “case of actual controversy" between plaintiffs 
and any of the defendants within the meaning of the Declara¬ 
tory Judgment Act (Act of June 14, 1934, 48 Stat. 955; 
2S U. S. C. 400) as to the effect or validity of the War Labor 
Board’s directive since, as has been shown, such directive is not 
self-enforcing, but is merely advisory. There has similarly 
been no threat to apply against plaintiffs any sanctions pur¬ 
suant to Executive Order No. 9370 and the Economic Stabi¬ 
lization Director has. in fact, disclaimed the power to do so in 
situations such as the present one. In these circumstances no 
declaratory judgment is possible. See Helco Products Co. v. 
McNutt, — App. D. C. —, 137 F. (2d) 681; Electric Bond & 
Share Co. v. S. E. C., 303 U. S. 419, 443; Ashwander v. T. V. A., 
297 U. S. 28S, 324-325; Smith v. American Asiatic Under¬ 
writers, Inc., 127 F. (2d) 754, 756-757 (C. C. A., 9th). As this 
Court said in the Helco case, supra, at pp. 6S2, 683: 

The issue which we must decide is whether there is 
a case of actual controversy within the meaning of the 
Declaratory Judgment Act; in other words, whether 
the facts alleged, under all the circumstances, show that 
there is a substantial controversy Between parties hav- 
* ing adverse legal interests of sufficient immediacy and 
reality to warrant the issuance of a declaratory 
judgment. 
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The Supreme Court has said the pronouncements, 
> i policies, and programs of a government administrative 
agency do not give rise to a justicable controversy, save 
as they have fruition in action of a definite and concrete 
character, constituting an actual or threatened interfer¬ 
ence with the rights of persons complaining, 

C. The plaintiffs have not stated a claim upon which relief in the nature of 

mandamus could be granted 


If the complaint be construed to include a request for relief 
in the nature of mandamus, it does not state a claim upon 
which such relief can be granted. The District Court has no 
power to review’ the Board s discretion in the matter of adjust¬ 
ing labor disputes under Executive Order 9017 by means of a 
suit in the nature of mandamus, nor to compel the manner in 
which such discretion should be exercised. Hammond v. Hull, 
76 App. D. C. 301, 131 F. (2d) 23; Decatur v. Paulding, 14 
Pet. 496; Wilbur v. United States, 281 U. S. 206, 21S; Riverside 
Oil Co. v. Hitchcock, 190 U. S. 316, 324; Bates cfc Guild Co. v. 
Payne, 194 U. S. 106, 10S; United States ex rel. Chicago Great 
Western Railroad Co., et al. v. Interstate Commerce Commis¬ 
sion, et al., 294 U. S. 50. 6 

‘The plaintiffs cite no authorities which in any way detract from the 
defendants’ argument on any point. They refer to several cases in which 
courts of equity have reviewed action of administrative agencies and 
which are rather obviously not applicable here. In Shields v. Utah Idaho 
R. Co.. 305 U. S. 165, the complainant sought to enjoin the United States 
Attorney from instituting prosecutions based upon an alleged violation of 
tlie Railway Labor Act. The defendant was charged with the duty of 
instituting such prosecutions and it was alleged and found that he had 
threatened to do so. Moreover, the Court specially noted that the Govern¬ 
ment did not challenge the propriety of invoking equity jurisdiction in that 
case. In Utah Fuel Company v. Coal Commission. 30G U. S. 56, petitioner 
sued to enjoin the disclosure of confidential information. The Court held 
that in view of “the great and obvious damage” which would result from 
the disclosure complainants could properly ask relief in equity. Roehestei- 
Telephone Corp. v. United States. 307 U. S. 125. held that a Federal Com¬ 
munications Commission* order determining the status of plaintiff under 
the Federal Communications Act and immediately requiring obedience' 
to general regulations of the Commission under penalty of heavy fines was 
an i“order” within the statutory provision authorizing “suits to enforce, 
enjoin, set aside, annul or suspend any order of the Commission.” Federal 


CONCLUSION 


For all of the foregoing reasons, it is respectfully submitted 
that the judgment of the District Court dismissing the com¬ 
plaint and granting summary judgment to all the defendants 
is in all respects proper and should be affirmed. 

Respectfully submitted. 

Francis M. Shea, 

Assistant Attorney General. 

Edward M. Curran, 

United States Attorney. 

Of Counsel: 

Joseph A. Fanelli, 

Special Assistant to the Attorney General. 

Robert Burstein, 

Attorney, Department of Justice. 


Poicer Commission v. Pacific Co 307 U. S. 156, held that a Commission 
order denying an application of two power companies for approval of a 
proposed transfer was reviewable under a statutory provision providing 
that any party aggrieved by an order issued by the Commission may obtain 
review thereof in the Circuit Court of Appeals. In Columbia Broadcasting 
System v. United States, 307 U. S. 407, it was held that a network organ¬ 
ization threatened with immediate irreparable injury as a result of a regu¬ 
lation of the Federal Communications Commission, which regulation altered 
the network’s contractual rights and was enforceable by the Commission, 
was entitled to a review of the regulation by a suit brought under a statu¬ 
tory provision authorizing “suits to enforce, enjoin, set aside, annul or 
suspend any order of the Commission.” 
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In the 

United States Court of Appeals 
for the District of Columbia. 


No. S680. 

EMPLOYERS GROUP OF MOTOR FREIGHT 
CARRIERS, INC., et al., 

APPELLANTS, 

V. 

NATIONAL WAR LABOR BOARD et al., 

APPELLEES. 


Appeal from the District Court of the United States 
for the District of Columbia. 


REPLY BRIEF FOR APPELLANTS. 

Reply to Appellees’ Counter-Statement. 

For purposes of clarity, it should be stated that the 
Directive Order of the National War Labor Board Truck¬ 
ing Commission was issued by mailing copies to the parties 
on April 10, 1943. The directive bore the date of April 2, 
1943 (Appellants’ App. 18, 21). The directive could not 
have been deemed to be effective even by the appellees, 
aside from considerations of excess of jurisdiction, inas¬ 
much as it was issued subject to approval by the Director 
of Economic Stabilization, and by virtue of the Rules and 
Regulations of the National War Labor Board ineffective 
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as an act of the National War Labor Board until approved 

bv the National War Labor Board itself as an additional 
•* 

and supplementary step (Appellants’ Brief, App. 18, 42). 
The issuance of the directive in its conditional form was 
clearly subsequent to the modification of the jurisdiction 
of ! the National War Labor Board by Executive Order of 
April S, 1943, and the appellants’ telegraphic motion for 
further hearing of April 10, 1943 (Appellants’ Brief, 2). 


The Regulations Involved. 

Executive Order 9017, quoted in part by appellees at 
page 3 of their brief, and Executive Order 9250 are, of 
course, material regulations involved, but they must be 
considered in the light of the purposes and terms of the 
Emergency Price Control Act of 1942, 50 U.S.C. 901; c. 26, 
56 Stat. 23, as amended October 2, 1942, by the Inflation 
Control Act of 1942, 50 U.S.C. 961; c. 578, § 2, 56 Stat. 765, 
which they implement and effectuate in achieving wage 
stabilization (Appellants’ App. 1, 2). Likewise are in¬ 
volved Executive Orders 9328 and 9370 and references to 
statutes and orders contained in Appellants’ App. 1 to 9. 

It is not clear to appellants that the so-called disclaimer 
of powers under Executive Order 9370 by the Economic 
Stabilization Director embraces an order continuing in 
effect beyond the date of adoption of the War Labor Dis¬ 
putes Act (Appellants’ App. 5, 57, 58). The interpreta¬ 
tion in appellees’ brief is drawn from the terms of an affi¬ 
davit of a member of the personnel of the National War 
Labor Board and a letter of the Economic Stabilization 
Director, which letter is a part of an exchange of corre¬ 
spondence, all of which is not a part of the record. 

As is later shown, the appellees and the federal govern¬ 
ment have asserted broad claims of power in seeking to 
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effectuate compliance with National War Labor Board 
orders. 


Reply to Appellees’ Summary of Argument. 

The appellees do not question the constitutionality of 
the legislation here involved nor the lawfulness of the regu¬ 
lation. They contend in substance, however, that actions 
taken by them thereunder are meaningless and without 
effect upon the legal rights of the appellants. 

In fact, however, the directive order effectuates the con¬ 
trol, by statute and executive orders, of appellants’ wage 
changes and sets the level for appellants by mandatory 
order. Without the changes the appellants cannot carry 
on their business. They were met at the threshold of the 
dispute by the requirement that any change in wage and 
working conditions must be determined by and approved 
by the appellees. Appellees are an integral part of the 
agencies of enforcement by application both of the statute 
and executive orders of the President. 

The suit is not one against the United States, which has 
no interest as such therein. The irreparable injury to the 
appellants is clear and fully pleaded and indeed is not a 
necessary condition precedent to relief. 


L 

Reply to Appellees’ Contention that the Court has no Juris¬ 
diction Over the Subject-Matter. 

A. There is a Case or Controversy with the Appellees. 

1. It is stated that “the challenged directive order . . . 
does not impinge upon the plaintiffs’ rights.” Appellees 
seek to show that legal rights of the appellants are not 
affected by directives of the National War Labor Board but 
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rather “How they are to be exercised in the public inter¬ 
est” (Appellees’ Brief, 7, quoting from Baltimore Transit 
Co. v. Flynn, 50 F. Supp. 3S2 (D. Md.)). In a legal sense 
the order is to be taken as meaningless. 

It is difficult, however, to conceive of a situation where 
legal rights could be more directly affected than here. The 
National War Labor Board acts directly to implement the 
Congressional mandate contained in the October, 1942, 
Amendment to the Emergency Price Control Act of 1942, 
supra. Under a general order of the President required 
thereby, there was placed in the National War Labor Board 
control over all increases or decreases of wages from lev¬ 
els other than those effective September 15, 1942 (October 
3, 1942, Executive Order 9250, 7 F.R. 7871, Appellants’ 
App. 2 and 3). The control extended to changes whether 
granted by voluntary agreement, bargaining, conciliation, 
or iarbitration. The National War Labor Board Trucking 
Commission itself arbitrated the dispute and directed the 
wage changes here involved. 

It was necessary to submit to the power of the appellees 
with respect to the demand for wage increases of the em¬ 
ployees. No modification of wage levels could otherwise 
occur and business could not continue without wage modi¬ 
fication. The employees exercised their right by agree¬ 
ment to demand increases (Statement of the Case, Appel¬ 
lants’ Brief, 2). Appellants’ lawful rights in the conduct 
of their business and in the expenditure of money through 
the payment of wages are directly affected. 

The constitutionality of the Emergency Price Control 
Act, supra, and price control through agents appointed by 
the President as a part of price and wage stabilization has 
been recently recognized by the Supreme Court. Albert 
Yaktis, Petitioner, v. The United States of America, #374; 
Benjamin Rottenberg & B. Rottenberg, Inc., Petitioners, v. 
The United States of America, #375; March 27, 1944. 
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The directive, destructive and confiscatory in its terms, 
fixed the obligations for wage payments of the appellants 
to their employees as certainly as would a money judgment 
or an equity decree. There was nothing indefinite in the 
directive nor was the application of its finding speculative 
as to its effect, as suggested by appellees’ citations dis¬ 
cussed in the footnote below. 1 

1 In Ashwander v. Tennessee Valley Authority et al., 297 U.S. 
2SS, it was found that the “pronouncements, policies, and pro¬ 
gram of the Tennessee Valley Authority and its directors, their 
motives and desires, did not give rise to a justiciable controversy 
save as they had fruition in action of a definite and concrete char¬ 
acter constituting an actual or threatened interference with the 
rights of the persons complaining.” There is, of course, nothing 
speculative or abstract in the actions of appellees or the effect of 
the directive. 

In Helco Produets Co. v. McNutt, 137 F. (2d) 681, petitioners 
in effect sought what was in effect an advisory opinion to a hypo¬ 
thetical question. The court in Electric Bond d m Share Co. v. 
S.E.C., 303 U.S. 419, found that the defendants were not entitled 
to invoke the Federal Declaratory Judgment Act in order to ob¬ 
tain an advisory decree upon a hypothetical state of facts. The 
court stated that it was invited to enter into “speculative inquiry” 
for the purpose “of condemning statutory provisions the effect of 
which in concrete situations, not yet developed, cannot now be 
definitely perceived.” 

Ex Parte La Prade, 289 U.S. 444, dealt principally with the sub¬ 
stitution of officials and the effects of acts of a predecessor. In 
Liberty Warehouse Co. v. Grannis, 273 U.S. 70, it was stated that 
there was no allegation that plaintiffs did or contemplated doing 
anything forbidden by the applicable statutes. It would appear 
that there was no controversy or relationship established between 
the parties, the officials and the applicable law. 

In Maryland Casualty Co. v. Pacific Coal <£• Oil Co., 312 U.S. 
270, it was stated that “The difference between an abstract ques¬ 
tion and a ‘controversy’ contemplated by the Declaratory Judg¬ 
ment Act is necessarily one of degree, and it would be difficult, if it 
would be possible, to fashion a precise test for determining in every 
case whether there is such a controversy.” 

In United States v. West Virginia , 295 U.S. 463, the court held 
that the sovereign rights of the United States to control naviga¬ 
tion are not invaded or even threatened by mere assertions. In 
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2. The appellants have asked that the appellees be re¬ 
quired to conform the challenged directive to the law and 
their jurisdiction (Appellants’ Brief, 8, 9). Arguments 
of appellees at least imply their belief that there must be 
an imminence of threatened prosecution before relief can 
be granted and that requests for relief must be aimed at 
prosecuting officers. Such is not the law. The power to 
review and to grant relief in equity exists quite aside from 
considerations of the imminence of prosecution and threat. 

Appellants previously cited Waite et al. v. Macy et al., 
246 U.S. 606, 38 S. Ct. 395, which case was not discussed in 
appellees’ brief, wherein the Supreme Court refused to 
permit the Board of Tea Appeals to apply an illegal test 
to tea, the illegality lying in an attempted enlargement of 
the Board’s powers in dealing with the statute requiring 
removal of tea from the countrv bv the owners, where in- 
ferior in quality for consumption. Power of enforcement 
in the instance of non-compliance by such owners lay in the 
Secretary of the Treasury and not in the Board. 

In Utah Fuel Co. et al. v. National Bituminous Coal Com¬ 
mission, 306 U.S. 56, 59 S. Ct. 409, the Court was asked to 
enjoin the disclosure of confidential information by a fed¬ 
eral commission and the court found that the right to relief 
in equity as such existed. American School of Magnetic 
Healing v. Me Annuity , 1ST U.S. 94, 23 S. Ct. 33. United 
States v. State of West Virginia, 295 U.S. 463, 55 S. Ct. 
7S9. Centrifugal Fusing Co. v. Witte et al., Michigan Cir¬ 
cuit Court, Ingham County, March 11, 1944. 

3. The appellees contend that “The Board’s orders 
under Executive Order 9017 do not fix or alter the legal 

apposition it was stated that its position was different than that 
of the owner of property, who because of adverse claims can 
neither sell the same nor be assured of continued possession, point¬ 
ing out, however, that there is a traditional power in equity to 
determine adverse claims to land. 



rights of the parties to the labor dispute,” and they further 
suggest that Executive Order 9370 provides no sanctions 
for enforcement of appellees’ orders made prior to the 
War Labor Disputes Act of June 25, 1943 (Appellants’ 
App. 5, 7, 57, 58). It has been shown that appellants’ 
rights are affected. The orders are, however, separately 
discussed. 

The effect of the challenged directive order cannot be 
considered solely in the light of Executive Order 9017, 
which created the National War Labor Board. It must be 
weighed in connection with the Amendment to the Emer¬ 
gency Price Control Act, supra, and Executive Order 
9250, supra, conferring powers thereunder to the National 
War Labor Board, as previously stated. The distinction 
was recognized by the court in Baltimore Transit Co. v. 
Flynn, supra, cited by the appellees, which case did not 
deal with issues relating to wage and price stabilization as 
here, wherein it stated: 

“However, this last Order (9250) appears to have 
no direct relation to the matters embraced in the 
earlier Order of January 12 (9017) since the later Or¬ 
der is essentially concerned with control of inflationary 
tendencies through wage, salary and price stabiliza¬ 
tion.” 

Appellees quote, with apparent approval, therefrom a 
statement: 

“There is no constraint upon the parties to do what 
the Board may decide they should do, except moral re¬ 
straint.” (Appellees’ Brief, 7.) 

It has already been shown that appellants were met at 
the threshold of the demands for wage increases and con¬ 
sequent dispute by the necessity for submission to the 
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National War Labor Board acting in its capacity as an arm 
of the wage and price stabilization program of the Con¬ 
gress. Necessity for complying with this program is not 
founded upon moral constraint nor voluntary co-operation 
hut upon statute and order producing far-reaching eco¬ 
nomic controls. As a consequence, arguments of counsel 
directed to the effect of Executive Order 9017 and the 
boards thereunder in instances not related to wage and 
price stabilization are not controlling here. Penalties for 
violation of regulations established under the Emergency 
Price Control Act, supra, and of these standards of Ex¬ 
ecutive Order 9250 include inhibitions of deductions of 
wage payments for purposes of taxation and criminal pen¬ 
alties of fine and imprisonment provided by Section 11 of 
the Emergency Price Control Act (Appellants’ App. 3), as 
well as Presidential seizure, later discussed. 

The railroad labor cases described in footnote below 2 
are not precedent here. There is no similarity of relation¬ 
ship between the Congressional objectives in the railway 
legislation and the economic objectives of the emergency 
legislation and orders controlling this case. 


-In Pennsylvania Railroad Co. v. United States Railway Labor 
Board ct al., 261 U.S. 72, it was stated that the only sanction of 
itsi decisions was the force of public opinion, established by pub¬ 
lication of an act of non-compliance. It was stated that it was 
not for the court “to pass upon the correctness of the conclusion 
of the Labor Board if it keeps within the jurisdiction thus assigned 
to it by the statute.” (Italics supplied.) 

In Pennsylvania Federation v. Pennsylvania Railroad Co., 267 
U.S. 203, wherein the union sought to secure compliance by the 
defendant rail lines with a decision of the Railway Labor Board, 
it was stated that, where it exceeded its jurisdiction and violated 
the provisions describing its sanctions, it was subject to judicial 
restraint upon proper complaint. It was further stated that a 
search of the statute failed to disclose any intent that parties to 
controversies were to be forced to comply with the statute or 
decisions, excepting through adverse public opinion. 
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It may be briefly stated, however, that appellees’ own 
conception of their powers as indicated by the mandatory 
form of their orders and the terms of their decisions have 
not been accommodated to anv theorv of moral constraint. 
Bethlehem Steel Corp. et al., 1 War Labor Reports, 325. 
Central States Employers* Negotiating Committee, 1 War 
Labor Reports, 77. Federal Shipbuilding & Drydock Co., 
1 War Labor Reports, 140. New York Telephone Co., 1 
War Labor Reports, 259. Lebanon Steel Co., 2 War Labor 
Reports, 283. J. Greenebaum Tanning Co., 10 War Labor 
Reports, 527. United States v. Vanadium Corp., 13 War 
Labor Reports, 527. 

As an indication of the exercise of enforcement of direc¬ 
tives of the National War Labor Board by Presidential 
seizure, the appellants cited two executive orders of seiz¬ 
ure of transportation lines following disobedience. To 
these may be added the seizure of the “Plants and facilities 
of Montgomery Ward & Company” following non-compli¬ 
ance "with a directive order of the National War Labor 
Board (Executive Order 9438, dated April 25, 1944, 9 F.R. 
4459). Although the latter seizure occurred some months 
after the passage of the War Labor Disputes Act, supra, 
appellants believe the same to have been deemed to be 
sanctioned by the so-called doctrine of “aggregate of 
powers” within the President of the L^nited States. The 
order of seizure recited the failure of the evictees to comply 
with directive orders of the National War Labor Board. 

With respect to Executive Order 9370, the Economic 
Stabilization Director suggests the non-application of Ex¬ 
ecutive Order 9370 to directives issued prior to adoption 
of the War Labor Disputes Act, supra, by reference to a 
letter apparently received by him from the President of 
the United States (Appellants’ App. 57, 58). Neither the 
letter of the President nor that from Mr. Davis to the 
Economic Stabilization Director is published in the Fed- 
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eral Register and is not a part of the record of the case. 
The Economic Stabilization Director took jurisdiction of 
the case at the instance of approval of the challenged direc¬ 
tive. 3 

The directive was continuing in its application beyond 
the date of promulgation of Executive Order 9370. It 
would appear that the contention of appellees that Ex¬ 
ecutive Order 9370 cannot be deemed applicable in rela¬ 
tion to appellants is based solely on the ground that the 
challenged directive preceded passage of the War Labor 
Disputes Act, supra. They do not state whether that Act 
is otherwise applicable or what its relation would be to a 
continuing or confirmatory order thereunder. 

B. Reply to Contention that Suit is Against the United 

States to Which the United States has not Con¬ 
sented. 

Appellees cannot justify their directive on the theory 
that the suit is one against the United States to which it has 
not consented. No proprietary or pecuniary interest of 
the United States is involved, nor does relief interfere with 
governmental functions. Cases such as cited by the ap¬ 
pellees dealing with proprietary interests of the United 
States in lands, contractual obligations and the right to 
levy duties are not precedent. 

It is clear that the directive affects the legal rights of 
the appellants, whose wage changes can only be effectu¬ 
ated following decision by the appellees. These appellees 
acted outside of their jurisdiction, expressly conferred and 
limited. If their findings could not be modified on review, 

3 Approval by the Economic Stabilization Director followed ad¬ 
vice from the Office of Price Administration that appellants could 
not absorb the increases challenged here (Appellants’ App. 4S, 49, 
50, 51). 
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as contended, it would necessarily mean that wages twice 
or a thousand times as great could be directed, or, con¬ 
versely, that they could be reduced to substantially noth¬ 
ing, in one instance resulting in confiscation of the prop¬ 
erty rights of the employers and in the other destruction 
of the earnings of their employees. 

It was stated in United States v. Lee, 106 U.S. 196, which 
involved determination of whether a suit was brought 
against the United States, that— 

“If such be the law of this country, it sanctions a 
tyranny which has no existence in the monarchies of 
Europe, nor in any other government which has a just 
claim to well-regulated liberty and the protection of 
personal rights.” 

The suit is not against the United States, but to conform 
the directive to the applicable statute and executive orders. 
Waite v. Macy, supra. American School of Magnetic Heal¬ 
ing v. Me Annuity, supra. 

As to power to remand to so conform see Brotherhood 
of Railroad Trainmen v. National Mediation Board, SS F. 
(2d) 757; Mitchell Coal & Coke Company v. Pennsylvania 
Railroad Company, 230 U.S. 247, 33 S. Ct. 916; Federal 
Power Commission v. Pacific Power & Light Co. et al., 307 
U.S. 156, at 160, 59 S. Ct. 766. 4 


4 In Louisiana v. McAdao, 234 U.S. 627, the State of Louisiana 
complained of the rate of duty exacted by the Treasury Depart¬ 
ment upon importations of Cuban sugar under the Tariff Acts. It 
was stated that review would operate to disturb the whole revenue 
system of the government. 

In Minnesota v. Hitch-cock, 185 U.S. 373, it was sought to divest 
title of the United States in lands and the real party in interest. 

In Oregon v. Hitchcock, 202 U.S. 60, 69, interference was at¬ 
tempted with allotment of lands, the title to which was within the 
United States; and in Wells v. Roper, 246 U.S. 335, it was in effect 
sought to force the United States to continue in effect a contract 
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II. 

Reply to Contention that Appellants Stated No Claim with 
Respect to which Relief can be Granted. 

A. A Claim was Stated. 

'It was shown that the directive is not only unlawful in 
exceeding the applicable standards of decision, but that it 
is confiscatory. Its impact was in part recognized by the 
Office of Price Administration (Appellants’ App. 20, 21, 
23, and 50). The directive, to the contrary of contentions 
advanced, is self-enforcing, as appellants understand the 
term, and the alternative to obedience would be a complete 
cessation of business, or payment of increases without ap¬ 
proval and in violation of the statute and executive order. 
Obviously a violation of the law could not have led to a law¬ 
ful application of the statute. Obviously also, when other 
parties such as employees having a right to demand in¬ 
creases are affected by the award as direct beneficiaries, 
the employer appellants cannot act with independence in 
refusing to conform therewith any more than they could 
have refused to comply with the statute and orders in the 
first instance. Appellants did not ask the court to enjoin 
the Board from referring the matter to the President (Ap¬ 
pellees’ Brief, 12). Appellants believe, however, that the 
court would have such a power if it deems such a course to 

which the Assistant Postmaster General of the United States 
sought to have cancelled. Similarly in Transcontinental <£* West¬ 
ern Air, Inc., v. Farley, 71 F. (2d) 288, there was involved the 
interests of the United States under a contract for the transporta¬ 
tion of mail. 

In Worcester County Trust Co. v. Riley, 302 U.S. 292, there was 
involved the possibility of conflicting decisions between state 
courts, restraint of which would have restrained state action under 
their individual judicial systems; and in Appalachian Electric 
Poicer Co. v. Smith. 67 F. (2d) 451, there was no service on the 
Power Commission as such in the jurisdiction where the suit was 
brought. 
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be necessary as a concomitant to a decree requiring con¬ 
formity of the directive to the law. The Economic Stabi¬ 
lization Director is a proper party because his confirmation 
is a necessary part of the promulgation of a National War 
Labor Board directive in circumstances such as were here 
involved, and conformitv of the directive to law involves 
his participation therein. Cases dealing with the refusal 
of the federal courts to consider issues raised in state liti¬ 
gation prior to determination of matters in controversy by 
state courts or to redress wrongs already committed fur¬ 
nish no contrary precedent. Compare Vicksburg Water- 
ivorks Co. v. City of Vicksburg, 185 U.S. 65. r * 

5 In Fitts v. McGhee , 172 U.S. 516, where an attempt was made 
to restrain the institution or prosecution of an indictment before 
a state court, it was held that the United States Court should not 
interfere excepting under extraordinary circumstances. If the 
defendants are unsuccessful before the highest court of the state, 
then the case may be re-examined by the United States Court upon 
writ of error. 

Champlin Refining Co. v. Corporation Commission , 286 U.S. 210. 
held that equity jurisdiction will be exercised to enjoin the threat¬ 
ened enforcement of a state law contravening the Federal Consti¬ 
tution whenever essential to protect against irremediable injury, 
and that the burden was upon plaintiff to show that the requested 
restraint was necessary. 

In Boggus Motor Co. v. Onderdonk , 9 F. Supp. 950, it was 
pointed out that the function of injunction is to afford preventa¬ 
tive relief and not to redress wrongs already committed. 

Watson v. Buck , 313 U.S. 387, Spielman Motor Sales 'Co. v. 
Dodge , 295 U.S. 89, and Beal v. Missouri Pacific Railroad Corp., 
312 U.S. 45, involved restraint of enforcement by state authorities 
by federal courts, in which cases there was recognized the inde¬ 
pendence of the states under our dual system of government and 
the ultimate right of review by the federal government. 

In Sparks v. Hart Coal Corporation, 74 F. (2d) 697, allegations 
of the imminence of irreparable injury allegedly requiring exer¬ 
cise of equitable jurisdiction were denied in answer and support¬ 
ing affidavits. In the present case, the extent of the injury is made 
apparent and the effect of the decision conceded by the Office of 
Price Administration (Appellants' App. 4S. 49, 50). 
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The appellants have clearly shown that irreparable in¬ 
jury was implicit in the directive (Appellants’ App. 18 to 
25). Obviously there can be no recovery for losses occa¬ 
sioned by the challenged award. 

B. Appellants have Stated a Claim on which Declara¬ 
tory Relief can be Granted. 

i It has been shown that there exists a case or controversy 
in a constitutional sense (page 3 hereof). The appellees 
can conform their directive to the applicable law. The 
controversy is definite and not speculative, and the need 
fbr relief is clear and apparent. A declaratory judgment 
should issue. There was, in fact, no need for a showing of 
irreparable injury although the same was adequately 
made. Aetna Life Insurance Co. of Hartford, Conn. v. 
Haworth et al., 300 U.S. 227: 

“The Declaratory Judgment Act of 1934, in its limi¬ 
tation to ‘cases of actual controversy,’ ... is opera¬ 
tive only in respect to controversies which are such in 
the constitutional sense. . . . Thus the operation of 
the Declaratory Judgment Act is procedural only. . . . 
And as it is not essential to the exercise of the judicial 
power that an injunction be sought, allegations that 

irreparable injury is threatened are not required. 

>> 6 


6 Ashwander v. Tennessee Valley Authority et al., 297 U.S. 288 
(see footnote 1). 

In Smith v. American Asiatic Underwriters, Inc., 127 F. (2d) 
754, the majority of the court decided that the Secretary of Com¬ 
merce was not a party to the suit and that the appellant was a mere 
subordinate or clerk designated to perform work under super¬ 
vision. It was said, in quoting from Aetna Life Insurance Co. of 
Hartford v. Haworth, 300 U.S. 227, that there must be a real and 
substantial controversy admitting of specific relief “through a de¬ 
cree of conclusive character.” In the instant case there is a specific 
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i C. Reply to Appellees’ Contention that Relief in the 
i Nature of Mandamus Cannot be Granted. 

It is contended that the discretion of appellees is so un¬ 
limited as to be in fact absolute. In the face of the show¬ 
ing that the challenged directive order far exceeds the 
i jurisdiction of appellees, it constitutes an avowal that 
the Board is beyond all control in the interpretation of 
law and executive orders and that it may render decision 
by arbitrary caprice. Such is not the law. Waite v. Macy, 
supra. American School of Magnetic Healing v. McAn- 
nulty, supra. Cases cited by appellees and discussed in the 
footnote below do not sanction the excess by appellees of 
their plain jurisdiction. 7 

controversy, and the scope of the required relief, i.e., conformity 
of the directive to the applicable law, is definite and simple. 

In Bradley Lumber Co. v. N.L.R.B., 84 F. (2d) 97, it was pointed 
I out that, after administrative action by the National Labor Rela¬ 
tions Board, the jurisdictional findings would be subject to full 
judicial review, and that the Declaratory Judgment Act did not 
enlarge the scope of equity jurisdiction. 

In Great Lakes Dredge & Dock Co. et al. v. Huffman. 319 U.S. 
293, it was stated that the court will not ordinarily restrain state 
i officers from collecting state taxes where the state law affords an 
adequate remedy, and the Declaratory Judgment Act only pro¬ 
vides a new form of procedure. It does not deprive the courts of 
their powers in equity or freedom to withhold relief upon equitable 
principles. 

7 In Hammond v. Hull. 131 F. (2d) 23, the court indicated that 
interpretation of the officer would be subject to revision if clearly 
wrong and arbitrary and capricious. It is plain that application 
of the law was clearly wrong. The court in Decatur v. Paulding, 
14 Pet. 496, refused to interfere with the determination by the 
Secretary of the Navy that an individual pension law was avail¬ 
able to the widow of a deceased Navy officer and not a second pen¬ 
sion law, she having made an election. 

In Wilbur v. United States, 281 U.S. 206, it was stated that the 
“duties of executive officers, such as the Secretary of the Interior, 
usually are connected with the administration of statutes which 
must be read and in a sense construed to ascertain what is re- 
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quired.” In the present case there is involved no question of the 
scope of the duties of appellees, but rather an arbitrary and capri¬ 
cious judgment outside of their plain jurisdiction. -Compare Wil¬ 
bur v. United States, 2S0 U.S. 306, wherein the duty to direct a 
writ of mandamus against executive officers is recognized by ascer¬ 
tained principles of law. 

In Riverside Oil Co. v. Hitchcock, 190 U.S. 316, it was stated that 
the Land Department had ‘‘full and complete jurisdiction over 
the matters arising under the act of June 4, 1897, and it thereby 
became the duty of the officers of that department to decide them.” 
It was stated that the Secretary of the Interior is the representa¬ 
tive of the government, which is a party in interest in the disposal 
of public lands belonging to the United States. 

In Bates c0 Guild Co. v. Payne , 194 U.S. 106, the applicable rule 
was stated in substance by the majority of the court to be that 
where decisions of questions of fact were committed by Congress 
to the judgment and discretion of the departmental head, it will 
not ordinarily be reviewed, although the courts will on occasion 
exercise the right of so doing. The case involved exclusion from 
the mail of a periodical publication at second class rates, the ap¬ 
plication of which were dependent upon standards of classification. 

In United States , ex rel. Chicago Great Western Railroad Co. et 
ah, v. Interstate Commerce Commission et al., 294 U.S. 50, the 
court found that the conclusion of the Interstate Commerce Com¬ 
mission was not so clearly erroneous as to call for the exercise of 
the extraordinary power contained in the issuance of mandamus. 

I In Milliken v. Stone , 16 F. (2d) 9S1, the court refused to en¬ 
join officials of the United States from adhering to and enforcing 
the terms of a treaty with Great Britain, permitting the Cunard 
Line to transport liquor in United States territorial waters while 
under seal with a resultant alleged attraction of passenger traffic 
to such vessels in competition with American shipping. It was 
found that the alleged decrease in passenger traffic could not be 
attributed to the operation of the treaty. In this case the losses to 
appellants through the payment of the unlawful award to in excess 
of 3000 employees (Appellants’ App. 26, 4S) are clear and admit 
of no controversy. 

Crufckshank v. Bid well. 176 U.S. 73, involved a suit to restrain 
the Collector of Customs from enforcing a law preventive of the 
importation of certain teas. If wrongfully destroyed, the value 
of the teas could have been recovered by suit at law, and final pay¬ 
ment made through the Treasury. It was stated that mere asser¬ 
tion of threatened irreparable injury did not confer equity juris- 
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Conclusion. 

For the foregoing reasons, 8 it is respectfully submitted 

diction. There is no rational comparison between the present case 
and this citation. Appellants cannot recover from the public 
Treasury nor from the general public, because of rate controls, 
even though competitive conditions permit it as was alleged. 

In Universal Rim Company v. General Motors Corporation et 
al., 31 F. (2d) 969, involving a suit by patent owner to enjoin 
manufacturing by licensee, it was stated that claims for losses for 
past royalties were subject to a complete remedy at law and there 
was no showing that losses for future manufacture could not be 
recovered. There were no facts stated affording a basis for deter¬ 
mination that irreparable injury would occur necessitating relief 
in equity. 

8 Appellees in their note 6 refer to several of the citations ap¬ 
pearing in appellants’ initial brief. It is believed that the authori¬ 
ties and the following comments will be of assistance to the Court. 

In Shields v. Utah Idaho Central R. Co., 305 U.S. 177, the 
plaintiff was confronted by a regulatory scheme involving co¬ 
operation between two agencies and enforcement by a third. It 
was stated: “Equity jurisdiction may be invoked when it is essen¬ 
tial to the protection of the rights asserted, even though the com¬ 
plainant seeks to enjoin the bringing of criminal actions.” (Italics 
supplied.) It is a fair inference that the court considered the 
maintenance of criminal action without restriction to be so funda¬ 
mental that the extension of equitable relief, even to interference 
therewith, marked and exemplified the extraordinary right to 
such relief when protection for rights is needed. Such a construc¬ 
tion rebuts implications in appellees’ brief that imminence of pros¬ 
ecution and threat may be a condition precedent to relief. 

In Rochester Telephone Corporation, v. United States et al., 307 
U.S. 125, the previous doctrine of “negative orders” was dis¬ 
carded, and the general orders were recognized to have legal conse¬ 
quences resulting in a case or controversy. 

The court in Federal Power Commission v. Pacific Power & Light 
Co. et al., 307 U.S. 156, made clear the availability of remedy for 
decision when not in conformity with the responsibilities of the 
administrative agency, but pointed out that there is no more reason 
to assume that a Commission “will disregard the direction of a 
reviewing court than that a lower court will do so.” 

In Columbia Broadcasting System, Inc., v. United States et al., 
316 U.S. 407, the court, in considering the realities of administra- 
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that the contentions of appellees are invalid and that their 
request for a dismissal of the complaint and a summary 
judgment should be denied and the prayers of the appel¬ 
lants as contained in their brief should be granted. 

Respectfully submitted, 

I By J. NINIAN BEALL, 

Attorney for Appellants. 



tive regulation and their effects, stated: “It is common experi¬ 
ence that men conform their conduct to regulations by govern¬ 
mental authority so as to avoid the unpleasant legal consequences 
which failure to conform entails. . . . Such regulations have the 
force of law before their sanctions are invoked as well as after. 
When as here they are promulgated by order of the Commission 
and the expected conformity to them causes injury cognizable by 
a court of equity, they are appropriately the subject of attack 
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